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Borders, Barriers, and Other Obstacles to
a Holistic Environment
The air smells crisp and clean as the sun rises over the horizon.
The blue waters of Lake Michigan stretch out on all sides as far as
the eye can see, while seagulls flit back and forth across the azure
sky. But this idyllic scene is misleading for the air and water hold a
secret which is not visible to the naked eye.
Steel plants have been dumping pollution into the Great Lakes
for decades.' This dumping has forced fishermen plying the Lakes to
throw back fish longer than fifteen inches due to unhealthy PCB
accumulations. 2 To make matters worse, some lakes have become
incapable of supporting significant aquatic life as a result of acid rain
contamination.' Acid rain and toxic dumping by factories affected
Lake Erie to such an extent that portions of it were incapable of
sustaining even" the most fundamental life forms. 4 Clearly, the environmental problems facing the Great Lakes are compelling us to
rethink the legal framework for addressing such problems.
1. In the harbor outside of Gary, Indiana, there is over 20 feet of sludge,
extending over three miles out into Lake Michigan, the accumulation of years of
dumping by steel factories that dot the shoreline. Laurie Goering, Environment is
Paying for Industries Heyday, Jobs are Gone but the Cleanup is Left to be Done,
CHI. TRIB., Oct. 27, 1991, at Cl.
2. ENV'T CAN., DEP'T OF FISHERIES AND OCEANS, AND HEALTH AND WELFARE

CAN., Toxic CHEMICALS IN THE GREAT LAKES AND ASSOCIATED EFFECTS 3 (1991); see
also MARGARET MELLON ET AL., CAN. ENv'r LAW RESEARCH FOUND. AND U.S. ENV'T
LAW INST., THE REGULATION OF TOXIC AND OXIDANT AIR POLLUTION IN NORTH

AMERICA

62 (1986).

3. This acid rain contamination not only affects the waters of the Great Lakes,
but has resulted in deforestation in the forests of British Columbia, Qu6bec, Washington and Pennsylvania. ONTARIO MINISTRY OF THE ENv'T., SUDBARY ENVIRONMENTAL STUDY: SUMMARY REPORT (1982). See generally Anthony Scott, The CanadianAmerican Problem of Acid Rain, 26 NAT. RESOURCES J. 337 (1986).
4. In years past, Lake Erie was one of the most polluted Great Lakes, and
concern had been expressed that the waters of Lake Erie would be incapable of

sustaining future aquatic life. See generally J.

FITCHKO, LITERATURE REVIEW OF THE
EFFECTS OF PERSISTENT Toxic SUBSTANCES ON GREAT LAKES BIOTA (1986). However,

great strides have been made towards restoring Lake Erie, and Lake Erie is now an
excellent example of success in pollution control and abatement. Fish are now being
caught on a regular basis, and Lake Erie is once more a desirable place for people
to swim in. Robert Cooke, Lake Erie Clean, Lake Erie Rebounds, DISCOVER, June
11, 1991, at 61.
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This article focuses on how to address specific problems facing
the Great Lakes ecosystem.' The most significant problem facing the

Great Lakes ecosystem is transboundary pollution.6 The artificiality
of national boundaries provides no barrier to pollutants, which cross
freely from one side to the other. Once the pollutant crosses to the
other side of that artificial barrier and causes environmental damage,
the person harmed has little opportunity to redress the wrong. 7

Further, the internal, fragmented regulatory schemes of the United
States and Canada do little to help decrease the incidence of transboundary pollution.
The purpose of this article is to present the procedural and

substantive obstacles to a holistic' environment, and to advocate
5. The focus of this analysis is the Great Lakes ecosystem. The Great Lakes
ecosystem encompasses several states (Illinois, Michigan, Wisconsin, Indiana, Minnesota, New York, Pennsylvania and Ohio), two provinces (Qu6bec and Ontario),
and two nation-states (The United States and Canada). Focusing on the Great Lakes
ecosystem will provide several advantages. First, by analyzing the dilemma on an
ecosystem level, the problem is made more manageable. Transboundary pollution
affects more than just the Great Lakes ecosystem, but this ecosystem provides an
excellent starting point.
Furthermore, this ecosystem encompasses land, air, and most importantly, large
bodies of water. These bodies include the five Great Lakes, and the St. Lawrence
Seaway. These lakes are large enough so that the problems which are normally
associated with larger ecosystems encompassing large bodies of water (seas, oceans,
etc.) will be addressed. Thus, as all physical media are represented, one is able to
examine any regulation or treaty in a transmedia application.
Lastly, the Great Lakes ecosystem possesses several different state actors, allowing analogies to be drawn to actors throughout the world. The states of the United
States, and the provinces of Canada present an opportunity to study the interaction
between internal bodies in a sovereign nation. Environmental regulations designed
for a transboundary application can be tested, with an ideal, ultimate goal being
global equality of access to courts for environmental relief.
6. Depending on which area of the Great Lakes ecosystem one examines, as
much as 3/4 of the pollution present in the ecosystem is produced by a source on
the other side of the border. See Barry G. Rabe & Janet B. Zimmerman, CrossMedia Environmental Integration in the Great Lakes Basin, 22 ENVTL. L. 253 (1992).
7. The focus of this article is on individual remedies, and not on remedies
which would be available for governmental entities. Pollution harms individuals, not
governments; and thus, these individuals should have avenues for seeking redress for
environmental harms.
8. The term holistic as used in the environmental arena connotates looking at
pollution as a whole. This means examining any regulation for its effects on land,
water and air, and examining regulations for effects on other parties, both domestic
and international. See Ludwik A. Teclaff & Eileen Teclaff, International Control of
Cross-Media Pollution - An Ecosystem Approach, 27 NAT. RESOURCES J. 21, 21
(1987).
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solutions for overcoming these obstacles. Part I outlines the scope of
the problems posed by transboundary pollution in general, and specifically in the Great Lakes ecosystem. The proposed solutions to the
problems posed by transboundary pollution are discussed respectively
in parts II and III. Specifically, part II addresses the procedural
barriers facing parties seeking redress for transboundary harm, advocating a system of reciprocal access to break down these procedural
barriers. Although equal access to the courts is essential to an overall
solution, an effective body of law must also be available to the parties
to ensure that a remedy exists for the right violated. To this end, the
substantive regulatory schemes of each nation must be integrated.
Part III proposes the integration of each nation's regulatory schemes,
with a focus on how the United States' scheme could be integrated
utilizing the Environmental Protection Act as a framework for this
integration.
Part IV integrates both solutions, and lays out the steps which
must be taken in order to achieve an efficient environmental regulatory
scheme for the benefit of the Great Lakes ecosystem. The procedural
and substantive barriers facing parties would be eliminated - leading
to a better overall environment for all parties in the Great Lakes
ecosystem .9
I.

THE PROBLEMS ASSOCIATED WITH TRANSBOUNDARY POLLUTION
AND OBSTACLES FACING EFFICIENT REGULATION OF HARM FROM
ACROSS THE BORDER

Transboundary pollution is an especially significant problem in
the Great Lakes ecosystem. The existence of hundreds of miles of
contiguous borders concentrated in a small area leads to an increased
occurrence of pollutants breaching these boundaries.
Traditionally, private parties injured by transboundary pollution
were forced to seek redress through their respective governments,
which would then seek redress from the government of the polluting

9. Integration is important in that there would be an effective set of environmental regulations so that the overall environmental framework of each nation
functions in an efficient manner. When integration occurs, the access provided
becomes more effective. Reciprocal access provides an injured party with the same
rights as a resident plaintiff would have. Parties need to access both common law
remedies and statutory remedies. Thus, in order to improve the quality of the
enforcement mechanism, the overall framework controlling pollution needs to be
integrated into an efficient system.
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party. 0 Governmental action, however, is not the easiest means for
private parties to obtain redress for environmental harms." Individual
redress is much more efficient and effective for the injured party.
However, until recently, individuals had no real effective means of
redress, and were forced to rely on norms and remedies established
in accordance with international law.
Transboundary pollution is not isolated to the Great Lakes
regions, but rather is a global problem. It affects not only contiguous
neighbors, but the entire international community.' 2 As a practical
matter, nation-states can no longer exist in isolation, denying liability
for the extra-territorial effects of actions which occur within their
territories. This has not always been the case, as the concept of
absolute sovereign immunity pervaded the international community
3
until recent times.'
A.

EROSION OF THE ABSOLUTE SOVEREIGNTY THEORY OF NATION-

STATES AND ITS EFFECT ON ENVIRONMENTAL LIABILITY

Trail Smelter, one of the first attempts to address transboundary
pollution using an international arbitrational body, is perhaps one of
the most influential pieces of litigation addressing transboundary
pollution. 4 The case, submitted to an arbitration panel, produced an
opinion containing important dicta from the standpoint of international recognition of the transboundary pollution problem. The arbi10. Traditionally, the only remedies available to private parties were through
governmental actors. These remedies included the International Court of Justice and
other various tribunals set up via treaties. Private parties have traditionally had very
little opportunity to act individually to remedy harms caused by pollutants which
have crossed international borders.
11. Governmental action entails much time and effort. Generally, the government is not going to pursue a remedy when only one party is harmed. Further, the
time spent waiting for the government to take action is very prohibitive, especially if
the pollution continues to harm the complaining party.
12. Ozone depletion is not only a problem over Antarctica, but is extending
over the United States as well. See William K. Stevens, U.S. in Affected Zone,
Summertime Harm to Ozone Detected over Broader Area, N.Y. TIMES, Oct. 23,
1991, at Al. Atmospheric carbon dioxide has increased over 200 since the preindustrial period. This increase has had a direct affect on temperature in the global
ecosystem. If trends continue, there may be a rise in global temperature by the end
of the century which could raise sea levels by more than one meter. This would flood
low-lying land, and as 63% of the world's population lives in these areas, they would
experience significant problems. See JIM MACNEIL ET AL., BEYOND INTERDEPENDENCE
11-17 (1991).
13. See generally Louis HENKIN, How NATIONS BEHAVE (2d ed. 1979).
14. Trail Smelter Case (U.S. v. Can.), 3 R.I.A.A. 1938 (1941).
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tration board held Canada responsible for the conduct of the Trail
Smelter. 5 In supporting its decision, the tribunal reaffirmed the
common law maxim, sic utere tuo ut alienum non laedas (one should
use his property in such a manner as not to injure another). 6 The
Smelter tribunal held that an upstream nation-state does not possess
the right to use its environment in such a way as to cause harm to
17
another nation-state.
The Smelter decision was viewed as a victory for advocates of
environmental rights in that a government was held liable for the
environmental acts of a corporation located within its territory.
Although subsequent environmental regulation by international tribunals did not proceed vigorously again for many years, the Smelter
decision is regarded as the foundation of the current international
recognition of environmental liability. The Smelter decision, in effect,
opened the door for governments to seek retribution for environmental
harms, and yet it did not significantly affect an individual's ability to
seek redress for environmental harms. Individuals still needed to
petition their respective governments to take action."
Since the Smelter decision, several international declarations have
also recognized the interconnectiveness of the environment and the
threat posed by transboundary pollution due to the complex nature
of this interconnectiveness.1 9 In the early 1970s, when the United
15. Id. at 1965.

16.

BLACK'S LAW DICTIONARY

1380 (6th ed. 1990).

17. Trail Smelter Case, 3 R.I.A.A. at 1965. Thus, nation-states are responsible
for actions carried out in their territory, and hence responsible for actions of
corporations located within their territory. This principle is analogous to Principle
21 of the Stockholm Declaration. See infra notes 20-22 and accompanying text. The
importance of the decision lies in the fact that this was an international court which
was adjudicating an environmental dispute between two states, which is quite different
from the mere existence of a treaty recognizing the problems of transboundary
pollution.
The significance of the Smelter dicta was that the age-old concept of absolute
state sovereignty was diminished in the realm of environmental regulation, and
governments could be held liable for environmental harm consummated in their
territory. The absolute rule of state sovereignty is contained in Article II, § 1 of the
United Nations Charter. The Charter states "[tihe Organization is based on the
principle of the sovereign equality of all its Members." U.N. CHARTER art. 2, 1;
see also HENKIN, supra note 13, at 13-27.
18. This lack of a forum for individual redress is the rationale for the treaties
and other proposals advocated later in this paper. See infra part II for an explanation
of the problems individuals face in remedying transboundary pollution, and a
proposal which would help remedy the current lack of individual remedies.
19. See, e.g., ALEXANARE C. Kiss & DINAH SHELTON, INTERNATIONAL ENVIRONMENTAL LAW xiii (1991).
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Nations began to actively concern itself with the global environment,
documents such as the Stockholm Declaration on the Human Environment began to appear. 20 A portion of this Declaration became,
and remains today, one of the most important enunciations of a
nation's duties towards the environment and other nations. The
Declaration's Principle 21 maintains:
States have, in accordance with the Charter of the United
Nations and the principles of international law, the sovereign
right to exploit their own resources pursuant to their own
environmental policies, and the responsibility to ensure that
activities within their jurisdiction or control do not cause
damage to the environment of other states or areas beyond
the limits of nationaljurisdiction.2
The importance of this enunciation is twofold. First, the Declaration is a recognition by the United Nations of the importance and
interrelation of the environment to national policy. Second, the
Declaration, much like the Smelter decision, recognizes that the
environment is a complex entity which doeg not recognize a state's
borders, and thus, regulations that stop at these borders will be
ineffectual. Principle 21 narrows the sovereign rights of nation-states
to exploit their own resources. Thus, while in the past nation-states
used their territories in any manner they pleased, these nation-states
quickly found that this new limited concept of state sovereignty
"impose[d] obligations and responsibilities on [them] that limit[edl
'22
their freedom to do as they like."
Other similar declarations followed the Stockholm Declaration
and the Smelter case. 23 While these declarations still do not provide
20. Stockholm Declaration on the Human Environment, Report of the United
Nations Stockholm Conference on the Human Environment, prin. 21, at 7, 27th
Sess., U.N. Doc. A/Conf.48/14 (1972).
21. Id. (emphasis added).
22. David LeMarquand, Preconditions to Cooperation in Canada-United States
Boundary Waters, 26 NAT. RESOURCES J. 221, 225 (1986).
23. These declarations took many forms, with a primary example being the
Geneva Convention on Long-Range Transboundary Air Pollution. Convention on

Long-Range Transboundary Air Pollution of Nov. 13, 1979, 18

INT'L LEGAL MATE-

1442. This convention recognized the duty of a nation-state to refrain from
polluting the air in such a manner as to affect the rights of other nation-states.
However, as evidenced by its title, the Long Range Convention dealt only with the
control of pollutants in one medium, and as discussed in the next section, could be
contributing to the problem instead of correcting it. The Resolution states that "the
Signatories to the Convention on Long-Range Transboundary Air Pollution of ...
RIALS
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private parties with access to remedies for environmental harms, they
do indicate that there is rising concern for the legal framework
available for addressing environmental problems. Moreover, the first
step has been taken towards expanding individual standing to redress
environmental concerns. Nevertheless, more steps must be taken.
B. ACCESS TO REMEDIES FOR PRIVATE PARTIES
These international declarations and treaties function well on the
international level. However, when pollutants cross borders, individuals, not nations, are harmed. The broad idealistic international
remedies force individuals with injuries to petition their government
24
to take action. This is very time consuming and often ineffective.

Hence, these broad ideals must be converted into more functional

ideas which effectively control and provide individual remedies for
the problems associated with transboundary pollution.
A system of reciprocal access would eliminate many difficulties
suffered by persons harmed by polluters who happen to reside on the
opposite side of the border. 25 Persons on both sides of the border
would be able to access the judicial systems of both nations, as well
as take advantage of the regulatory frameworks for controlling pollution present on each side of the border. Thus, reciprocal access
would eliminate the inequalities inherent in a system which denies a
person access to courts to remedy environmental harms based solely
on the fact that the person is located on one side of an artificial

boundary.

While reciprocal access is a very important endeavor, it is an
incomplete solution to the problem of transboundary pollution. The
November 1979, . . . declare that such strategies . . .shall be aimed at limiting and
as far as possible gradually reducing and preventing air pollution . . . ." Id. at 1450.

At no point in this declaration is any attempt made to recognize the transfer of
pollutants from the air to other media, and thus, this resolution could actually be
hurting the environment.
By only concentrating on one medium, air, the nation-states may be turning a
deaf ear on pollutants which are carried by water currents, or which contaminate
aquifers by leaching through the ground. See infra part III. These conventions and
declarations address the problems of pollution control and prevention at a governmental level.
24. Attempting to pursue governmental intervention when only a few parties
are harmed will be next to impossible. It took the government over 10 years after
evidence of damage by the Canadian Smelters before the case appeared before the
arbitration body. See Kiss & SHELTON, supra note 19, at 122.
25. See infra part II for a discussion on the problems facing private parties
seeking access to the courts of a foreign jurisdiction.
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reform of the regulatory environmental control framework of each

country involved must also become an integral part of any solution
to the problem of transboundary pollution. When the overall framework of environmental regulation is extremely fragmented, access to
the courts may not provide the relief that a party harmed by trans26
boundary pollution is seeking.
C.

FRAGMENTATION AND TRANSBOUNDARY POLLUTION

An effective system of regulation must function at both a procedural and substantive level. The statutory scheme of environmental
regulation in Canada and the United States is very fragmented. When
actions are brought on tort or nuisance theories, the problems plaguing
the current regulatory system are not as pronounced. 27 There are
times, however, when an action in tort is ineffective. For example,
the desired remedy may be controlling the pollution, but only money

damages are available - and not injunctive relief. 28 Consequently,
statutory suits and/or private citizen enforcement begins to become
more desirable. 29 Further, the framework of environmental statutes
and regulations is going to have a significant effect on how often
actions in tort must be pursued as well as the overall level of pollution

present in the environment.3 0

The degree of fragmentation present in the statutory scheme of

each nation-state is going to have a significant impact on how effective
pollution enforcement measures are in achieving their goal of reducing
26. See infra note 29 for a rationale as to why a tort or nuisance action may
not be the most effective means of redressing environmental harms.
27. Tort actions are independent of statutory enforcement. They are relatively
straightforward and require a duty, breach of that duty, causation and damages. The
inverse is true for regulatory enforcement, which is convoluted, complicated, and
time consuming. Of course, tort actions, like statutory enforcement actions, require
a plaintiff to address all the problems discussed in part II.
28. See infra note 114 and accompanying text for a discussion on the difficulties
of obtaining injunctive relief for transfrontier pollution.
29. An action in tort may be effective for the plaintiff, but the overall problem
is ignored. The polluter can continue to pollute, and other plaintiffs who are harmed
are forced to bring actions to remedy this harm. Statutory enforcement attemlpts to
address the entire problem, whether through injunctions or minimum discharge
requirements. Further, statutory enforcement focuses on stopping the pollution from
occurring, as opposed to an action in tort, which may only occur after the pollution

has occurred. See generally MICHAEL

AXLINE, ENVIRONMENTAL CITIZEN SUITs

(1991).

30. An integrated scheme is much more effective at controlling pollutants in
an ecosystem. See infra part III.
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pollution in the global ecosystem.3" The regulatory schemes in the
United States and Canada are based on a fragmented approach. The
problem in Canada is made even more difficult because of the conflict
between the federal government and the provincial governments, with
both claiming power over environmental regulation. 32 Nevertheless,
the general environmental framework in the United States and Canada
is similar, as there are separate departments addressing water, air and
land, with little communication between the departments. 31

The current domestic situation in the United States is a fine

example of the problems facing a regulatory scheme fragmented along

media lines. 34 The system of environmental regulation has become so
fragmented along media lines that the concept of one environment is
lost." In addition, the regulatory entities have become so autonomous
that any perception of cooperation has been lost. 36 These entities find
it difficult, if not impossible, to cross invisible departmental borders,
37
while pollutants cross all borders, departmental or otherwise.

31. This is the overall goal of the entire article. By allowing persons harmed
by environmental harms access to the courts, hopefully these persons would be
instrumental in bringing pollution under control. If the persons being harmed by a
polluter are not able to gain access to the courts to attempt to remedy these harms,
the polluter will have no incentive to stop polluting. Further, if the overall framework
of environmental regulations is fragmented and ineffective, parties harmed by transboundary pollution will have a difficult time enforcing statutory regulations against
the polluter.
32. The power struggle between the provinces and the central government in
Canada is one which rarely loses steam. The vote on amending the Constitution to
more clearly define the roles of the federal and provincial governments failed on Oct.
26, 1992, thereby shedding no light on the problem. The Referendum: Guide to
Proposed ConstitutionalChanges, Tim F N. PosT, Oct. 19, 1992, at RI.
33. Stephan McCaffrey, PrivateRemedies for TransfrontierPollution Damage
in Canada and the United States: A Comparative Survey, 19 U.W.O. L. REV. 35, 39
(1981).
34. See Francis H. Irwin, An Integrated Framework for Preventing Pollution
and Protecting the Environment, 22 ENvTL. L. REV. 1, 3-5 (1992). As the available
research material more fully addresses the problem in the United States, the focus
will be on the regulatory system in the United States. It should be noted that the
solutions advocated in this article could be transferred to other systems, specifically
Canada.
35. The regulatory system has fragmented into three separate entities, being
land, air and water. See generally David Clarke, Chasing Rainbows: Is an Integrated
Statute the Pot of Gold for EnvironmentalPolicy?, 22 ENVTL. L. REv. 281 (1992).
36. Id.
37. See id. at 4. The net result was recently experienced by persons residing in
an area around the St. Louis River. Monitoring stations detected mercury levels
above water quality standards around a new wastewater treatment plant. The sludge
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Furthermore, the political mechanism does not lend itself to a
solution of the problem; but instead contributes greatly to its expansion. 8 The overall scheme fails to analyze pollutants in a holistic
fashion. Once a pollutant leaves the particular medium of a control
mechanism, that mechanism no longer has any concern over the
pollutant. The regulatory system in the United States practices the
age-old game of out of sight, out of mind. The pollutant may be out
of sight and mind, but it is still there. The pollutant has crossed many
boundaries, both physical and political, but at no point are these
boundaries examined in order to discern at which point regulation
would be most effective or efficient.
The environment deserves greater effort of thought to innovate
the way in which pollution control measures are implemented.3 9 The
environment must be thought of on a holistic level. The only way to
from the plant was being incinerated along with other refuse, including batteries,
paints, and other sources of mercury. This mercury was emitted into the air, and
subsequently deposited onto the land and into the water. Scrubbers removed some
of the mercury, but this residue was returned to the wastewater treatment plant,
thereby increasing the total amount of mercury in the discharge, and completing the
circle. The result was that what was eliminated in one medium was transferred to
another medium. The agencies responsible for controlling the pollution failed to
recognize the scope of the problem, instead utilizing a piecemeal approach to

regulation. Gary E. Glass, New Sources of Mercury Contamination in the Great
Lakes, Focus ON INT'L JOINT COMM'N ACTIVITIES 13-15 (1988).

38. The Protection Act states:
Under the current system the physical law of the conservation of matter is
replaced by the political law of the protection of narrow jurisdictions.
Nobody asked what happened to the sulphur oxides and nitrogen oxides
that were transported long distances, because as long as they weren't air
pollutants in the vicinity of the source they weren't anybody's concern ....
Nobody asked what happened to the CFC's after they were released because
that wasn't in anybody's regulatory jurisdiction.
The Conservation Foundation, The Environmental Protection Act (Sept. 1988) (Second Draft) [hereinafter The Protection Act].
39. A leading authority noted
[M]any riveting and accelerating environmental problems - such as the
threats posed by toxic substances and acid deposition - may be painful
indicators that the existing management system is not only fragmented, but
porous as well. These dilemmas can be characterized as "cross media"
problems because they involve the transfer, transport, and transformation
of pollutants across media and thus defy measurement or regulation within
a single medium. A more comprehensive approach to environmental management may increasingly be necessary, both on environmental and economic
grounds.
BARRY RABE, FRAGMENTATION AND INTEGRATION IN STATE ENVIRONMENTAL MANAGE-

MENT

5 (1986).
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control pollutants and stop the proliferation of transboundary pollution is to utilize a cross-media approach.
At its most basic level, the cross-media concept is simple.
There are not 11 different environments, each defined by a
major statute. There are not even 25 different environments,
each defined by its congressional committee jurisdiction. In
fact, there is but one natural environment. The components
of that natural environment are interrelated in many complex
ways, and pollutants tend to travel from one part of that
environment to another. The basic underlying rationale for
paying attention to cross-media problems is the disparity between the multiplicity of environments defined by statutes,
regulations, and committee jurisdictions and the unity of the
natural phenomena with which those policies and institutions
try to deal. 4°
Despite integration being a very necessary step towards efficient
environmental regulation, the United States has not yet come close to
achieving integration - in spite of the many private and public
institutions supporting integration.4 1 The current system has not yet
come to its senses. 42 In conjunction with pursuing a policy of integra-

40. THE CONSERVATION FOUNDATION,
TROL: CROSS-MEDIA PROBLEMS 1 (1985).

NEW PERSPECTIVES ON POLLUTION CON-

41. See COMMITTEE ON MULTIMEDIA APPROACHES TO POLLUTION CONTROL,
BOARD ON ENVIRONMENTAL STUDIES AND TOXICOLOGY, COMMISSION ON PHYSICAL
SCIENCES, MATHEMATICS, AND RESOURCES, NATIONAL RESEARCH COUNCIL, MULTIMEDIA

APPROACHES TO POLLUTION CONTROL:

COUNCIL ON ENVIRONMENTAL QUALITY,

A SYMPOSIUM PROCEEDING (1987);
REP. 20 (1987); NATIONAL

16th ANNUAL.

ACADEMY OF PUBLIC ADMINISTRATION, STEPS TOWARD A STABLE FUTURE 20 (1984);
SCIENCE ADVISORY BOARD, U.S. ENVIRONMENTAL PROTECTION AGENCY, REDUCING
RISK: SETTING PRIORITIES AND STRATEGIES FOR ENVIRONMENTAL PROTECTION (1990)

[hereinafter REDUCING RISK].

42. The intent of the Environmental Protection Agency at its inception was
that integration of environmental regulation was to be an ultimate goal. This objective
was evidenced by the policy statement by Richard Nixon which stated:
Our national government today is not structured to make a coordinated
attack on the pollutants which debase the air we breathe, the water we
drink, and the land that grows our food ....
Despite the complexity, for
pollution control purposes the environment must be perceived as a single,
interrelated system.
President's Message to Congress Upon Transmitting Reorganization Plans to Establish the Two Agencies, 6 WEEKLY COMP. PREs. Doc. 908 (July 7, 1970) [hereinafter
Speech].
This goal was obviously not achieved by the EPA. The EPA became increasingly
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tion, a system of reciprocal access must be pursued so that the Great
Lakes ecosystem may function as a relatively pollution-free ecosystem
for parties on either side of the border.
II.

THE PROCEDURAL ASPECTS OF TRANSBOUNDARY POLLUTION
ACCESS TO THE COURTS ON THE OTHER SIDE OF THE BORDER

-

In order for any system of environmental regulation to be effective, private parties must be able to access the system.4 3 This is not
currently the case, as parties wishing to bring cross-border actions in
tort or to enforce pollution regulations across borders run into many
difficulties."
fragmented as the environmental policy of the United States was predicated on the
idea of solving each problem as it occurred with little or no concern as to inclusive

effect on the entire environment. Alvin Alm, The Dream that Hasn't Come True,

16/5 EPA J. 12 (1990). William Reilly, the director of the EPA, compared the last
two decades of environmental policy to the video game "space invaders" in that
"[elvery time we saw a blip on the radar screen, we unleashed an arsenal of control

measures to eliminate it." William K. Reilly, Aiming Before We Shoot: The 'Quiet
Revolution', ENVTL. POL'Y (Sept. 26, 1990).

The EPA became a maze of departments, each separate from each other, passing
laws with no real knowledge of what other departments were doing. There are several
examples of regulations that the EPA passed with little or no consultation with the
various departments: 42 U.S.C. §§ 7401-7671(q) (1988) (Clean Air Act); 33 U.S.C.
§ 1251 (1988) (Clean Water Act); 42 U.S.C. § 300(f) (1988) (Safe Drinking Water
Act); 33 U.S.C. §§ 1401-45 (1988) (Marine Protection Act); and 42 U.S.C. §§ 690192k (1988) (Resource Conservation and Recovery Act). The United States environmental regulatory scheme, while originally advocating broad noble policy aims,
became swamped by a confluence of policies and politics. These policies and politics
included dissatisfaction with the New Deal administration, incrementalism, the competition for environmental credit between various government officials, rivalry between congressional committees, and the preference of bureaucrats for programmatic
administration. See Lakshman Guruswamy, Integrating Thoughtways, 1989 Wis. L.
REV. 463, 476 (1989). The current environmental control mechanisms in the United
States do little to reduce or eliminate transboundary pollution. These mechanisms
appear to have a goal of pushing pollutants away, with little or no concern as to
where they go. Change is needed, and the future demands integration.
43. Treaties and international compacts are often too cumbersome to allow for
effective environmental regulation. An excellent example is the International Court
of Justice, which has a dismal record of adjudication of disputes of any kind. See

generally Armin Rosencranz & Gregory Wetstone, TransboundaryAir Pollution: The
Search For an InternationalResponse, 8 HARV. ENVTL. L. REV. 89, 120-124 (1984).

(discussing the lack of international remedies for the remediation of environmental
harms).
44. Only nation-states can be parties before the International Court of Justice,
which has served as a forum for the adjudication of environmental matters. CHARTER
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A. CURRENT SYSTEM OF ACCESS TO THE COURTS OF CANADA AND
THE UNITED STATES

A non-national wishing to bring a suit in a Canadian or American
court needs to overcome three obstacles: jurisdiction, standing, and
choice of law. The ability to obtain injunctive relief is also an obstacle
facing the non-national. In analyzing these four obstacles,, the following four hypothetical situations are used to help emphasize the difficulties plaintiffs experience pursuing cross-border litigation. The first
situation involves an American citizen suing a Canadian polluter in a
Canadian court; the second situation involves a Canadian citizen suing
an American polluter in an American court; the third hypothetical
involves a Canadian plaintiff suing an American polluter in a Canadian court; and the fourth situation involves an American plaintiff
suing a Canadian polluter in an American court.
1. Jurisdiction
Jurisdiction is the first barrier which is encountered when a
person wishes to bring a suit to remedy an environmental harm.
a.

Personal Jurisdiction

A basic requirement of any court is jurisdiction, both subject
matter and personal. In the United States, all the Great Lakes States
have in personam jurisdiction rules broad enough to allow a plaintiff
to commence an action against a Canadian polluter.4 5 These Great
Lakes States have interpreted their long arm statutes to extend jurisdiction to any degree not inconsistent with the Federal or State

INTERNATIONAL COURT OF JUSTICE art. 38. There are some international
tribunals which are accessible to individuals, but none of these would have jurisdiction
OF THE

over environmental disputes occurring in the Great Lakes ecosystem. See generally
PAUL R. MULDOON, CROSS BORDER LITIGATION; ENVIRONMENTAL RIGHTS IN THE GREAT
LAKES ECOSYSTEM (1986) (discussing the. barriers facing individuals seeking remedies

for transboundary harms).
45. The only possible exception to this would be New York. In New York, the
mere fact that a pollutant caused damage or problems in New York is not enough
to satisfy the minimum contacts rule to subject the defendant to personal jurisdiction
in the state. This was extended somewhat in Longines-Wittauer Watch Co. v. Barnes
and Reinecke, 209 N.E.2d 68 (N.Y. 1965), but not to the extent that the long arm
-statutes in the other Great Lakes states have been extended. See also MULDOON,
supra note 44, at 43.
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Constitutions. 6 While the statutory requirements must be met, the
final requirements of notice 7 and satisfaction of the minimum contacts rule are not insurmountable burdens. The majority of courts in
the Great Lakes ecosystem are fairly lenient in interpreting the minimum contact requirements.48 The arguments of certain activities,
foreseeability, and purposeful availment continue to be persuasive in
environmental lawsuits.4 9 In most cases, the plaintiff will be able to
convince the court to assume extraterritorial jurisdiction over a foreign
polluter.5 0
The system in Canada is even less complicated and more liberal
than the American system, with the general rule being that personal
service will confer in personam jurisdiction on the court.5 Service of
process needs only to conform to the local rules of the court.5 2 The
Ontario approach to extraterritorial jurisdiction over foreign polluters
is a good example of the local rules of Canadian courts. Pursuant to
46. In Illinois, see ILL. ANN. STAT. ch. 110, para. 2-209 (Smith-Hurd 1983);

O'Hare Int'l. Bank v. Hampton, 437 F.2d 1173 (7th Cir. 1979). In Indiana, see IND.
CODE ANN., Court Rules, Trial Rule 4.4(A) (Burn 1973 & Supp. 1979); Nu-Way Sys.
v. Belmont Mktg., 635 F.2d 617 (7th Cir. 1980). In Michigan, see MICH. COMP.
LAWS ANN. §§ 600.705-15 (West 1980); Kriko v. Allstate Ins. Co., 357 N.W.2d 882
(Mich. Ct. App. 1984). In Minnesota, see MINN. STAT. ANN. § 543.19 (West Supp.
1985); Arneson v. Gygax, 473 F. Supp. 759 (Minn. Ct. App. 1979). In Ohio, see
OHIo REv. CODE ANN. §§ 2307.381-82 (Baldwin 1981); Lachman v. Bank of Louisiana, 510 F. Supp. 753 (N.D. Ohio 1981). In Wisconsin, see Wis. STAT. ANN. §§
801.03, 801.05 (West 1977 & Supp. 1985).
47. In order for the notice requirement to be met, the state must provide service
which provides the defendant notice of the proceedings and a fair opportunity to be
heard. Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306, 313-14 (1950).
48. Courts tend to look at certain factors.
Some examples of these factors include, inter alia,
1. the nature and quality of a contact between the foreigner and the state;
2. the quantity of contacts with the state;
3. the relationship between such contacts and the cause of action;
4. the interest of the state in providing a forum for non-residents; and
5. the convenience of the parties.
MULDOON, supra note 44, at 45 (citing RESTATEMENT (SECOND) OF CONFLICTS OF LAWS
§ 37 (1971)). Further, foreseeability in a transboundary pollution case can provide

an effective basis for satisfaction of the minimum cortact requirement. Ohio v.
Wanted Chemicals, 401 U.S. 493 (1971). Contra World-Wide Volkswagen Corp. v.

Woodson, 444 U.S. 286, 295 (1980) (noting that "foreseeability
been a sufficient benchmark for personal jurisdiction under the
and declaring that the personal availment test is the one which
49. MULDOON, supra note 44, at 45-48.
50. Id.at 45.
51. JEAN CASTEL, I CANADIAN CONFLICT OF LAWS 226-27
52. Id.

alone .. . has never
Due Process Clause"
must be used).
(1975).
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the Ontario Rules of Civil Procedure, service can be made with or
without leave of the court.53 Service outside of Ontario may be made
without leave of the court in situations falling into an enumerated
list. The Ontario Rules state that service may be had without leave of
the court for situations in which the "damage sustained in Ontario
[arose] from a tort or breach of contract, wherever committed. '5 4
The Ontario rule was interpreted broadly in Lummus Company
Canada Ltd. v. InternationalAlloys, Inc.," where the Ontario court
noted that it could envision personal jurisdiction over defendants in
tort claims "where the acts giving rise to the tort occur in one
geographical area and yet the damage sustained by the plaintiff is in
another. 5 6 In fact, the Supreme Court of Canada followed this
approach in Moran v. Pyle National (Canada) Ltd.,5 7 holding that a
tort is committed in the place where the plaintiff's interests are
substantially affected by the defendant's activity. Based on this precedent, personal jurisdiction can be asserted over defendants by service
if there are consequences in the forum state, even if the damage was
caused by activities abroad.5"
However, the Qu6bec courts do not follow the majority of other
provinces in this regard. It is more difficult for the plaintiff to comply
with the process in Qu6bec courts. The only manner in which personal
jurisdiction can vest is if the entire cause of action arises in the judicial
district in which the proceecing is instituted. 9 Thus, the Qu6bec
system is much more restrictive than the majority of Canadian jurisdictions regarding personal jurisdiction, and difficulties can be expected in enforcing environmental regulations or in redressing
environmental harm .6
53. ONTARuo R. Civ. P. 17.02.
54. Id. at 17.02(h). The Ontario Rules also provide for service in cases where
the aggrieved party is seeking an injunction. Id. at 17.02(i).
55. 17 O.R.2d 322 (1977) (Can.).
56. Lummus Co. Can. Ltd. v. International Alloys, Inc., 17 O.R.2d 322, 327
(1977) (Can.).
57. 43 D.L.R.3d 239 (1974) (Can.).
58. Moran v. Pyle Nat'l Ltd., 43 D.L.R.3d 239, 250-51 (1974) (Can.).
59. Civil Code of Procedure, R.S.C. 1977, ch. C-25, art. 68 (1977) (Can.); see
also H. P. Glenn, De la Cause d'Action et de la Competence Internationale, 27

McGLL L. REv. 793, 799 (1982).
60. There may be a loophole in that article 68 of the Quebec Civil Code of
Procedure permits an action to be instituted if the defendant resides or has a domicile
in the province, possesses property in Qu6bec, or is personally served in the province.
Further, the Office of Revision of the Civil Code has recommended that the courts
of Quebec have general jurisdiction when the cause of action has arisen in Qu6bec.
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In conclusion, if the suit is brought in the defendant's forum,
the court will have little trouble asserting personal jurisdiction over
the defendant. 6' The problems arise in the other hypothetical situations. An American plaintiff suing a Canadian defendant in an
American court will generally be able to satisfy the minimum contacts
requirements which are the largest barrier to the assertion of in
personam jurisdiction. 62 If the minimum contacts requirements are
satisfied, the court will assert personal jurisdiction over the Canadian
defendant. If a Canadian is suing an American polluter in a Canadian
court, so long as the court is not located in Quebec, the Canadian
court will likely assert personal jurisdiction. 63 The problem arises if
the Canadian is suing a foreign polluter in a Quebec court, as the
entire cause of action must have arisen in Quebec, and this will be
rare in environmental actions as the actual activity causing the harm
generally takes place outside the forum. A claim will likely be barred
if the action is being brought in Quebec against a foreign polluter.
Thus, the jurisdiction where the action commences can make a pivotal
difference even at this preliminary stage of the proceedings.
b.

Subject Matter Jurisdiction

When a plaintiff commences an action against a defendant in the
plaintiff's forum, and the court is able to assert in personam jurisdiction over the defendant, subject matter jurisdiction generally is not a
problem. 64 The problems commence when a plaintiff attempts to bring
the action in the defendant's forum. Generally, the plaintiff will
However, the courts have interpreted the place of the cause of action to be the place
where the fact that caused the harm occurred. Thus, in a transboundary pollution
case, the actionable material fact would be interpreted as the polluting activity of the
foreign defendant, and the Quebec court would still not have jurisdiction. See I CivIL
CODE REVISION OFFICE, REPORT ON THE QUABEC CivL CODE, DRAFT CVIL CODE
(Quebec: Editeur Officiel, 1977).
61.. The court will be able to assert personal jurisdiction because there will
generally be sufficient contacts for the court to assert jurisdiction over the defendant
in his own forum.
62. See supra note 48 and accompanying text for a discussion of these minimum
contacts requirements.
63. See supra note 51 and accompanying text for a discussion of Canadian
personal jurisdiction requirements.
64. If the plaintiff is able to bring the action in the plaintiff's forum, then it
is more than likely that the plaintiff will do so. The domicile of the plaintiff is most
likely the place the damage has occurred. Therefore, the local action rule would not
be a bar on the action, as the property in question lies in the forum state. See
MULDOON, supra note 44, at 51.
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initiate the action in the other forum when in personam jurisdiction
cannot be asserted over a defendant in the plaintiff's forum.6 ' This
may lead to further complications in cross-border litigation, as the
courts will be reluctant at times to exercise subject matter jurisdiction
over matters which may have international repercussions.6
In their reluctancy to exercise jurisdiction over these matters,
courts often resort to a doctrine known as the local action rule.6 7 This
rule states that certain causes of action in tort must be brought in the
jurisdiction where the property is located on the theory that an
investigation of title may be necessary. 68 The United States and Canada
both adhere to different versions of the local action rule.
The United States courts take a liberal approach to the assertion
of jurisdiction, applying the rule only in actions involving "title or
right to possession of foreign land." 69 Furthermore, many Great Lakes
States have specifically characterized tort actions, such as nuisance,
as transitory actions. 70 If an action is characterized as transitory, this
classification takes the action out of the purview of the local action
7
rule altogether. '

The Canadian courts follow a more confining interpretation of
the local action rule, applying it to all types of trespass to foreign
72
land, as well as nuisance actions, negligence, and strict liability.

65. The plaintiff may also bring the action in the defendant's forum if there is
a possibility of a larger judgment in this forum.
66. See generally MULDOON, supra note 44, at 51-57.

67. The local action rule can be traced back to the common law, which indicated
that the English courts were "excluded from adjudicating upon claims where the
precipitating events occurred abroad." MULDOON, supra note 44, at 51.
68. JACK H. FRIEDENTHAL ET AL., CIVIL PROCEDURE § 2.16 (1985).
69. In most of the Great Lake states, the local action rule is still operative, but
the courts have limited it to situations in which title to foreign land is involved, or
when the dispute concerns an action in rem against the foreign land. See MULDOON,
supra note 44, at 53.

70. Id. at 54. However, it should be noted that the only Great Lakes state
which has yet to settle whether the local action rule would be a bar to an action is
Indiana. A 1965 Indiana case clearly relied on the local action rule to bar an action
in which the alleged tortfeasor was located in another state. Indiana ex rel. Green v.
Gibson Circuit Court, 206 N.E.2d 135 (Ind. 1965) (noting that in an action for
damage to real property, the action must be brought in the state of ownership).
71. See MULDOON, supra note 44, at 54-55.
72. Albert v. Fraser Co., 1 D.L.R. 39 (1937) (Can.) (rejecting claim of damages
where the damage to foreign land is the result of a tortious act committed within the
forum); British South Africa Co. v. Companhia Moqambique, 1893 A.C. 602 (H.L.),
reversing 1892 B.B. 358 (C.A.) (holding that when the matter relates to land in
foreign territory, the court has no jurisdiction).
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Thus, if a United States citizen were to bring a nuisance action in
Canada for damages caused to property located in the United States,
the Canadian courts would probably decline jurisdiction based on this
local action rule.
Referring back to the hypothetical situations, if an American or
Canadian plaintiff brought the action in their own forum, the courts
would likely assert subject matter jurisdiction. However, if an American plaintiff were to bring an action in a Canadian court for
environmental damage to property located in the United States, the
local action rule would be a bar to that action. If a Canadian plaintiff
were to bring an action in an American court for pollution which
damaged property located in Canada, it is not likely that the American
courts would find the local action rule a bar to the action,7 3 and
would thus assert subject matter jurisdiction. This policy raises difficulties for American citizens bringing actions in Canadian jurisdictions, as overcoming this jurisdictional barrier will be difficult for
American property owners.
This dichotomy between the United States and Canadian court
systems is only one of the many dichotomies which prevent American
citizens from having their day in Canadian courts. A system of
reciprocal access would alleviate the problems posed by the local
action rule, as well as those posed by other barriers to access.
2.

Standing

The rules of standing in the United States are also somewhat
different than those in Canada. The United States' position regarding
standing is stated in Sierra Club v. Morton 4 and United States v.
Students ChallengingRegulatory Agency Procedures(SCRAP). 75 These
cases reduced the question of standing "from a significant doctrinal
barrier to a nettlesome technicality. ' '76 The Morton court declared
that standing to sue would exist even where the link between cause
and harm is extremely attenuated. 77 The SCRAP court went so far as
to allow several law students to challenge an Interstate Commerce
Commission order that approved a surcharge on freight shipments of
recycled products. The Court found that the students "used the
73. The only exception to this may be in Indiana. See supra note 70.
74. 405 U.S. 727 (1972) (arguing that as an environmental organization, the
Sierra Club should have standing to protect a cognizable interest).
75. United. States v. Students Challenging Regulatory Agency Procedures, 412
U.S. 669 (1973) [hereinafter SCRAP].
76. WILLIAM H. RODGERS, ENVIRONMENTAL
77. SCRAP, 412 U.S. at 675.

LAW

23 (1977).
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forests, streams, mountains and other resources" and "this use was
disturbed by the adverse environmental impact caused by nonuse of

recyclable goods. "78

This general formulation was altered somewhat by the decision
in Lujan v. Defenders of Wildlife.7 9 In Lujan, the Court held that a
plaintiff claiming injury from environmental damage must use the
area affected by the challenged activity. The Lujan court quoted the
SCRAP court stating "[s]tanding is not an ingenious academic exercise
in the conceivable ...... ,so The Lujan court seemed reluctant to
expand standing to include any person who might ever want to see or
do something in an area that would be affected by an environmental
regulation."'
It would appear, however, even after the Court's rhetoric in
83
Lujan,8 2 that standing still remained relatively simple to establish.
Thus, in the United States, a private plaintiff who has suffered some
harm would have standing in a United States court. For example, an
environmental organization would survive a standing challenge in the
United States courts if it could prove that its members used an area
that was affected by pollution.
Once again, the Canadian courts take a different view towards
standing than the American courts. In Finlay v. Canada (Minister of
Finance),8 the major concern was the plaintiff's interest in the case.
The Finlay court noted:
78. SCRAP, 412 U.S. at 685.
79. 112 S.Ct. 2130 (1992).
80. Id. at 2139 (citing United States v. Students Challenging Regulatory Agency
Procedures, 412 U.S. 669, 688 (1973)).
81. Id.
82. Id.
83. Id. at 2139-40. While the Court did not say that standing would be granted
in every case, the court was still very lenient in its standing analysis. The Court noted
"[o]f course, the desire to use or observe an animal species, even purely for aesthetic
purposes is undeniably a cognizable interest for purpose of standing." Id. at 2137.
While the court in this particular case did find the purported interest to be too far
removed from the scope to find standing, the Lujan decision seemed to reaffirm the
relative ease through which environmental plaintiffs will be able to assert standing.
The United States courts use a basic test to determine standing. First, the plaintiff
must have suffered some injury in fact. Second, there must be a causal connection
between the injury and the complained of conduct. "Third, it must be 'likely,' as
opposed to merely 'speculative,' that the injury will be 'redressed by a favorable
decision."' Id. at 2136. This test is relatively easy to prove for an environmental
plaintiff. Joel A. Gallob, Birth of the North American Transboundary Environmental
Plaintiff: Transboundary Pollution and the 1979 Draft for Equal Access and Remedy,
15 HARv. E vTL. L. REv. 85, 98 (1991).
84. 2 S.C. 607 (1986) (Can.). The Finlay court divided "personal interest" into
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A person is not interested within the meaning of the rule,
unless he is likely to gain some advantage, other than the
satisfaction of righting a wrong, upholding a principle or
winning a contest, if his action succeeds or to suffer some
disadvantage, other than a sense of grievance or a debt for

costs, if his action fails. s5

Thus, not only are parties interested if they would gain some sort of
advantage if the action succeeds, but they may be interested if they

would suffer some disadvantage should the action fail. Thus, standing

seems broader for parties in Canadian courts than in United States

courts.16 Standing would not likely be a barrier for parties in crossborder litigation.
Nevertheless, Canadian citizens also have access to another unique
enforcement mechanism which would be very useful for American
parties. Standing exists for a private Canadian citizen to act in place
of the Attorney General.8 7 Intervention of this type would be most
effective in enforcing environmental statutes. Environmental organizations would be the parties most likely to take advantage of standing
of this kind as they would have the resources to be able to carry out
a private prosecution. Additionally, the mere existence of this type of
three subparts:

1. Does the respondent have a sufficient personal interest ...
within the general requirement for standing ... ?

to bring him

2. If not, does the Court have a discretion to recognize public interest
standing in the circumstances of the present case?
3. If the Court does have such a discretion should it be exercised in favour
of the respondent?
Id. at 614.
85. Id. at 623 (citing Australian Conservation Found. Inc. v. Commonwealth
of Austl., 28 A.L.R. 257, 270 (1980) (Austl.)).
86. However, it should be noted that in Canada, environmental organizations
Will have a very hard time proving their interest in the case, and thus, standing will
be a significant barrier to environmental organizations attempting to pursue actions
in Canadian courts. See MULDOON, supra note 44, at 86-87.
87. MULDOON, supra note 44, at 87-88. In the United States, private citizens
also may access a similar process. However, this access is provided by separate
statutes, and there is no general right for private citizens to assert standing to enforce
environmental rights, nor is one acting in the role of a prosecutor. Access is provided
by state statutes as well as federal statutes. See MULDOON, supra note 44, at 82-84.
The standing to act as a private attorney general in Canada does not need to be
granted by statute, and thus is broader, and more effective. The plaintiff need not
prove personal damage; the plaintiff may enforce criminal law; and in the event of
an unsuccessful prosection, it is unusual for the plaintiff to be held liable for costs.
Id. at 88.
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standing would encourage the avid enforcement of regulations by the
government, as there would likely be political repercussions if an
environmental group prosecuted an action due to unwillingness on

the part of the Canadian Attorney General. If American and Canadian
citizens each had reciprocal rights, a private party harmed in the
United States could thus act to enforce a pollution control measure
if the provincial agency were reluctant to do so."8 Thus, if the polluting
party were violating a statutory regulation, a party could choose to
sue in tort, or attempt to enforce the statute through this private
party prosecution.8 9
3.

Choice of Law Questions

Choice of law presents the question of which jurisdiction's law

to apply to a transboundary dispute.90 Deciding which law to apply is
difficult enough when the choice is limited to states within the same

nation, but when another nation's laws enter the fray, significant
problems arise. 9'

Traditionally, the approach in the United States has been to use
the rule of the location of the wrong (lex loci delicti commissi) to

govern substantive issues, 92 while procedural issues are governed by

the laws of the forum state (the lex fort).93 However, if the lex loci
principle is used to determine which substantive laws to apply, the

next major question is how is this principle defined? Is the lex loci

the place where the wrongful act was committed, or the place where

the injury occurred?

88. This type of standing would also be a very valuable tool for the enforcement
of environmental and other regulations in the United States. See Alyeska Pipeline
Serv. Co. v. Wilderness Soc'y, 421 U.S. 240 (1975).
89. There is a possibility that standing to act in the place of a private prosecutor
may lead to abuse. However, as there is no evidence that this right is being abused
in Canada, there is no reason to conclude it would be abused in the United States.
90. This choice concerns both procedural and substantive laws. The above
discussion has concentrated on procedural issues,'but the substantive laws of Canada
and United States are different. "The United States tends to use legally enforceable
U.S. point-source emission standards whereas Canada uses the quality objective
approach implemented through guidelines and discharge licenses negotiated with
industry." Catherine A. Cooper, The Management of InternationalEnvironmental
Disputes in the Context of Canada- United States Relations: A Survey and Evaluation

of Techniques and Mechanisms, 24 CAN. Y.B. INT'L L. 247, 254 (1986).
91. See generally WILLIS L. M. REESE & MAURICE ROSENBERG, CONFLICT
LAWS (1984).
92. See McCaffrey, supra note 33, at 83-85.
93. Id.

OF
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The unfairness resulting from this rigid set of guidelines has
resulted in the use of different approaches. Many states, including
most Great Lakes jurisdictions, have rejected the lex loci principle in
favor of more equitable procedures. 94 These procedures include the
most significant relationship theory, the better law approach, and the
lex fori approach. 95
The most significant relationship theory is concerned with reviewing the relationship between the parties to the forum or the respective
interests involved, and electing either the plaintiff's or the defendant's
set of laws. 96 The place of injury is only one of a variety of factors
to consider. While the significant relationship theory is meritorious
from an equitable standpoint, it lacks the certainty associated with
other approaches.
Wisconsin 9 and Minnesota9" follow the "better law" approach.
This approach is based on a balancing test considering five factors.
These factors include:
1.
2.
3.
4.
5.

simplification of the judicial task;
maintenance of interstate and international order;
predictability of results;
advancement of the forum's governmental interests; and
application of the better rule of law. 99

All of these factors must be weighed on a case by case basis,
does nothing to provide predictability or consistency to choice
questions.
At the other end of the spectrum is the lex fori approach,
applies the law of the forum state to all aspects of the case.

which
of law
which
While

94. For a complete survey of state choice of law rules, see Herman H. Kay,
Theory into Practice: Choice of Law in the Courts, 34 MERCER L. REV. 521 (1983).
Most states have rejected the lex loci approach. But see Lake v. Richardson-Merrell,
Inc., 538 F. Supp. 262 (N.D. Ohio 1982); Lee v. Lincoln National Bank and Trust
Co., 442 N.E.2d 1147 (Ind. Ct. App. 1982).
95. See McCaffrey, supra note 33, at 85-90.
96. Despite the adoption of the most significant relationship test in the RESTATEMENT (SECOND) OF CONFLICT OF LAWS, very few Great Lake states adhere to
this approach. The only Great Lake states which have followed this approach are
Illinois and New York. See Milwaukee v. Illinois, 451 U.S. 304, cert. denied, 451
U.S. 982 (1981); Miller v. Miller, 237 N.E.2d 877 (N.Y. 1968) (while not explicitly
applying the approach advocated in the RESTATEMENT, the court did impliedly employ
a variation).
97. Gavers v. Federal Life Ins. Co., 345 N.W.2d 900 (Wis. Ct. App. 1984).
98. Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981).
99. Robert A. Leflar, Conflicts Law: More on Choice-Influencing Considerations, 54 CAL. L. REv. 1584, 1586-87 (1966).
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this may not be the most equitable technique, the lex fori approach
does inject some stability into the quagmire of choice of law questions. 100
The situation in Canada is quite different. As previously mentioned, the local action rule limits suits by Americans to injuries
suffered in Canadian territory. I0' The operation of the local action
rule acts as a significant bar on American plaintiffs seeking redress
for environmental harms.
Assuming that the American plaintiff overcomes the local action
rule, the next step is to determine which laws to apply to the action.
The preference seems to lean towards using the laws of the forum
state for both procedural and substantive issues. 0 2 Generally, the
Canadian provinces all follow the approach stated above. 03 This
approach arose out of an English case, Phillips v. Eyre. 04 The plaintiff
must establish that the "wrong" is "actionable" in the province
(forum state), and the "act" is not justifiable under the laws in the
defendant's jurisdiction (lex loci). Once the above is proven, the
provincial court will adjudicate the claim and assess damages utilizing
the laws of the province in which the court sits.10
In order to activate this rule, the place the alleged action occurred
must be determined. In a transboundary suit, this can be where the
defendant's activities are located, where the injury arose, or both
07
places. 0 6 The authorities continue to remain divided on this point.
The Canadian Supreme Court attempted to address this issue in Moran
v. Pyle National Ltd.. 0 8 The Moran court noted "[t]he task of
determining the situs of a tort is of some difficulty."'09 The Moran
100. Michigan is the only Great Lakes state which has adopted this approach.
See Sexton v. Ryder Truck Rental, 320 N.W.2d 843 (Mich. 1982).
101. See supra note 72 and accompanying text for cases which disallowed a
nuisance claim based on the locale of the tortfeasor.
102. See Gallob, supra note 83, at 103-07.
103. MULDOON, supra note 44, at 69-73.
104. [1870] L.R. 6 Q.B. 1. The court in Phillips held that as a general rule
in order to found a suit in England for a wrong alleged to have been
committed abroad, two conditions must be fulfilled. First the wrong must
be of such a character that it would have been actionable if committed in
England .... Secondly, the act must not have been justifiable by the law

of the place where it was done.
Id.at 28-29.
105. Id.
106. MULDOON, supra note 44, at 70-73.
107. Id.
108. 17 O.R.2d 322 (1977) (Can.).
109. Id.at 397.
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court ultimately held that the correct approach is "when the tort is
complete, to look back over the series of events constituting the tort,
and ask the question: where in substance did this cause of action
arise?""10 This approach, much like the confusion surrounding United
States choice of law questions, does little to inject certainty into the
judicial systems of Canada or the United States.
Whether in Canadian or American courts, the problem of choice
of law remains. Depending on the jurisdiction in which the action is
pursued, a plaintiff is faced with a plethora of choices. In many Great
Lakes States, the plaintiff will not know which laws are going to be
applied until after the court has engaged in its balancing test."' In
Canadian courts, once the place of wrong is determined, the general
rule is to use the laws of the forum state, but as mentioned previously,
determining the place of wrong presents some difficulty." 2
Often, the outcome of a suit will turn on which laws the court
applies. Uncertainty and inconsistencies regarding choice of law decisions render environmental lawsuits problematic. The differences
between the Great Lakes States and the Canadian provinces are of
such magnitude that a system of reciprocal access which would
alleviate these choice of law problems would be very beneficial to all
parties in the Great Lakes ecosystem."' Another avenue of relief that
parties harmed by transboundary pollution often pursue is the issuance
of injunctions.
4. Inconsistent Use of Injunctive Relief in Canada and the United
States
Injunctive relief presents special difficulties in a transboundary
context, but it is important as money damages merely return a party
to the status quo. Money damages do not solve the underlying problem
when the pollution continues to be emitted. Later, the party must
return to the courts and once again attempt to run the jurisdictional
gauntlet. As injunctive relief will often be an avenue of relief which
a private party will pursue, private parties should be aware of the
following inequalities regarding the use of this type of relief.

110. Id. at 407.

111. See MULDOON, supra note 44, and accompanying text.
112. See supra note 106 and accompanying text for a discussion on the Canadian

attempts to determine the place of the alleged wrong.
113. See infra note 120 and accompanying text for a discussion on a treaty

which would alleviate the difficulties associated with choice of law problems.
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In Canada, the only basis for granting injunctive relief over a
foreign defendant exists in the province of Ontario. 1 4 An Ontario
party to take a particular action, or to
court may order a foreign
15
desist from an activity.'
The United States' approach to injunctive relief over a foreign
party is based in part on the local action rule. The general opinion is
that if the local action rule requirements are satisfied, the court will
grant injunctive relief."16 Generally, a United States court will issue
and the
an injunction so long as the court has personal jurisdiction
7
land."
the
not
and
person
the
against
decree is operating
Thus, United States courts are much more likely to issue injunctive relief over foreign defendants than Canadian courts. In this
situation, the American plaintiffs are at an advantage, as they will be
able to enjoin Canadian polluters in United States courts, while
Canadians will have a more difficult time attempting to enjoin American polluters in Canadian courts. Once again, certain parties in the
Great Lakes ecosystem are at a disadvantage when attempting to
redress environmental harm.
5. The Current System of Access to the Courts for Redress of
TransboundaryHarms is not Effective
Inconsistencies between the Canadian and American procedural
laws make relief for environmental harms difficult for foreign parties
to obtain. Private enforcement of environmental regulations through
domestic courts is not the only manner in which transboundary
problems may be addressed. There are some international enforcement
mechanisms which provide an arena for the enforcement of environmental concerns, but these are few and far between.

114. The Ontario Rules of Civil Procedure state that if an Ontario resident is
suffering transboundary environmental harm, in respect to a tort committed in
Ontario, injunctive relief is possible. MULDOON, supra note 44, at 48-49.
115. Id.
116. See supra note 69 and accompanying text for a discussion of the application
of the local action rule in the United States.
117. The injunction must operate against the land in question, and not against
the person, as that could be seen as a type of involuntary servitude. In Minnesota,
see Pavelka v. Pavelka, 133 N.W. 176 (Minn. 1911). In Wisconsin, see Fond Du Lac
Plaza, Inc. v. H.C. Prange Co., 178 N.W.2d 67 (Wis. 1970). In Michigan, see
Dunnebacke v. Detroit G.H. & M. Ry. Co., 227 N.W. 811 (Mich. 1929). In Illinois,
see De Lic~a v. Reyes, 410 N.E.2d 179 (Ill. App. Ct. 1980). In Pennsylvania, see 42
PA. CoNs. STAT. ANN.

§ 1503 (1975).
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An example of one such enforcement mechanism is the International Court of Justice (ICJ),"I a which provides very limited environmental protection for individuals.
Nations may however, by treaty, provide for adjudication of
transboundary disputes through the domestic courts, which provide a
means to enforce decisions." 9 Thus, a resolution to the problems
caused by inconsistent jurisdictional requirements on both sides of
the Canadian/United States border may reside in equality of access
to existing domestic court systems coupled with an examination of
underlying environmental philosophy which governs environmental
regulation in each nation-state.
B.

1.

MECHANISMS TO ACHIEVE RECIPROCAL ACCESS

The 1979 Draft Treaty

Keeping in mind that the scope of this article is the Great Lakes
ecosystem, an instrument exists which would alleviate many problems
which currently hamper a person's access to the courts on both sides
of the border. In 1979, a proposed treaty was drafted by a joint
group of the American and Canadian Bar Associations. 20 This treaty
was called a Draft Treaty on a Regime of Equal Access and Remedy
in Cases of Transfrontier Pollution Between Canada and the United
States ("Draft Treaty").
The goal of the drafters of the 1979 Treaty was for persons in
both Canada and the United States to have equal access to judicial
and administrative remedies for prevention and compensation of
118. One of the only international courts accessible by all nation-states is the
International Court of Justice ("ICJ"). The charter to the ICJ states that "[o]nly
states may be parties in cases before the Court." I.C.J. CHARTER ch. II, art. 34, §
1. Other international courts exist, but are not accessible to individuals. See also,
supra note 44 for further discussion on individual access to international remedies
for transfrontier pollution.
119. See UNIFORM FOREIGN MONEY-JUDGEMENTS RECOGNITION ACT § 1-2, 13

U.L.A. 261 (1976).
120. Draft Treaty on a Regime of Equal Access and Remedy in Cases of
Transfrontier Pollution Between Canada and the United States, reprintedin SETTLEMENT OF INTERNATIONAL DISPUTES

ADOPTED BY THE AMERICAN

USA:
15, 1979

BETWEEN CANADA AND THE

BAR ASSOCIATION

ON AUGUST

RESOLUTIONS

AND BY THE
CANADIAN BAR ASSOCIATION ON AUGUST 30, 1979 WITH ACCOMPANYING REPORTS AND
RECOMMENDATIONS (prepared by the American and Canadian Bar Associations) (1979)

[hereinafter

SETTLEMENT

OF DISPUTES]. Twelve years after being proposed, this treaty

has yet to be implemented. See infra notes 133-134 for a discussion of some of the
barriers that are facing this treaty.

1993:633]

BARRIERS TO A HOLISTIC ENVIRONMENT

pollution damage. 2 1 The treaty intended to provide access to both
statutory and private common law remedies. In the comments to the
1979 Treaty, the drafters stated:
The thrust of the proposed transfrontier pollution regime is
that persons in both countries should have equal access to
judicial and administrative procedures for the prevention and
compensation of pollution damage. It should not matter on
Which side of the border the polluter is located, where the
person affected lives, or in which jurisdiction the judicial or
administrative protection is sought. What is being proposed
here is not a new legal system, but the adjustment of the two
countries' existing municipal legal systems to accommodate

equally residents of both in pollution matters ....12

Equality of access is a very integral part of any international
pollution control act, as the other international remedies apply only
to nation-states. 123 The 1979 Draft Treaty would allow environmental

organizations and private persons to pursue environmental claims on

24
both sides of the Canadian/United States border. Article 3 of the

Draft Treaty allows organizational participation if the domestic law
of each country so permits. 25 Thus, a Canadian environmental organization would be able to participate in any proceeding in the United
States that an American organization such as the Conservation Foun-26
dation or National Wildlife Federation could access and vice versa. 27
Many current EPA regulations allow for private party enforcement.
In Canada, there is an analogous right 28for private parties to step into
the role of a private attorney general.
121. SETTLEMENT OF DISPUTES, supra note 120, at Ix-lxi.
122. Id. at Ix.
123. See supra note 118 and accompanying text for a discussion on a few of the
difficulties facing individual parties seeking access to international remedies.
124. SETTLEMENT OF DIsPUTEs, supra note 120, at xiii.
125. SETTLEMENT OF DIsPUTEs, supra note 120, at xiv.
126. See supra note 86 for a discussion on some limits placed on environmental
organizations in Canada.
127. The Clean Air Act, Resource Conservation and Recovery Act, and the
Toxic Substance Control Act state that the citizen suit provisions are available to any
person, meaning individuals, corporations, associations, etc. The Clean Water Act is
a little less clear in that it makes use of the term citizen, and then fails to provide a
definition. Implementation of the Drafi Treaty would remedy this obtuse statement.
See MULDOON, supra note 44, at 184; see also supra note 87 for a discussion on the
rights of private citizens to enforce statutory regulations; AXLINE, supra note 29.
128. See supra note 87 and accompanying text for a discussion on the advantages
and disadvantages of the right of private parties to step into the role of the Attorney
General in Canada.

NORTHERN ILLINOIS UNIVERSITY LA W REVIEW

[Vol. 13

The Draft Treaty is a mechanism through which procedural
barriers facing non-resident litigants will disappear. The issue of
whether a person is an American or Canadian citizen would decrease
in importance, as each will have access to the same rights and benefits
as the other to remedy transboundary pollution. The Draft Treaty
will not alter substantive rights or obligations on either side of the
border; it will merely grant equal access to whatever procedures and
remedies might exist in the other jurisdiction.
Article II is the heart of the treaty. It provides victims of
transboundary pollution access to remedies in the state where the
pollution originated, providing that a victim living in the originating
state would also have a remedy against the polluting party. Article II,
subsection (a) states:
The country of origin shall ensure that any natural or legal
person or resident in the exposed country, who has suffered
transfrontier pollution damage or is exposed to a risk of
transfrontier pollution, shall at least receive equivalent treatment to that afforded in the country of origin, in cases of
domestic pollution or the risk thereof and in comparable
circumstances, to persons of equivalent condition or status
resident in the country of origin. 29
The wording of article II ensures access for American and
Canadian citizens to remedies in state and provincial courts, as well
as federal courts in both nations. 30 The language of article II,
subsection (b) includes access not only to judicial proceedings, but to
administrative proceedings as well.'
The Draft Treaty will alleviate the inconsistencies associated with
the operation of the local action rule. As the Treaty advocates
reciprocal rights, any rights that a person residing in the polluting
state would have, so should all other members of the ecosystem.
Thus, as the local action rule would not be a barrier to a plaintiff
residing in the forum state, a plaintiff residing outside of the forum
state would also not be barred by the local action rule.
The Draft Treaty also addresses the problems encountered in
choosing which set of laws to apply to a transfrontier dispute. The
129. SETTLEMENT OF DISPUTES, supra note 120, at xiii.
130. Id. at 49-50.
131. Access to administrative proceedings is important because as the working
group noted, "[in the long run, the right to prevent harmful activity through
participation in such proceedings as administrative hearings on construction permits,
is probably a more important power than the right to after-the-fact recompense."
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Treaty cuts right to the heart of the dilemma saying that the law of
the forum state should be used. 132 This would inject a sense of certainty
into the proceedings, and enable a plaintiff to better ascertain whether
or not a suit would be successful. It would also conserve judicial
resources as the courts would not expend their efforts in determining
which laws to apply.
Overall, the Draft Treaty would solve many of the problems
encountered when plaintiffs attempt cross-border litigation. The local
action rule would no longer be a bar on the action, nor would the
choice of law present the challenge which was previously noted. While
standing and personal jurisdiction would still need to be addressed,
these will rarely present the challenges that choice of law and the local
action rule manifest.
Twelve years after being proposed, this agreement has yet to be
implemented as a whole. When the Treaty was originally proposed in
33
1979, it generated much interest and discussion. During the Reagan
administration, interest faded, and the concept of a treaty of equal
access was put on the backburner for ten years. Finally, the Treaty is
34
again being discussed in environmental circles,' due in part to a new
administration and the recent Rio Summit.'3 Nevertheless, there is no
strong coalition presently pressing for the implementation of the Draft
Treaty. Even though this Treaty would be the most effective means
of granting equality of access,' 36 there are other methods that would
132. The Draft Treaty would require that a suit brought by a non-national
plaintiff be decided under the laws of the forum state. The Treaty states that it
should not be construed as granting any rights greater than those granted to residents
in the country of origin. Id. at xv. To provide a plaintiff with rights equal to those
enjoyed by nationals of its jurisdiction, the court would have no choice but to apply
the law of the forum state. It should be noted that this directly encompasses part III
of this article. The only way in which a remedy may be granted is if the internal
judicial and/or legislative scheme in the forum of the non-national provides nationals
that remedy. Thus, the environmental control framework will be very important in
any system that grants reciprocal access.
133. See infra note 138 and accompanying text for a discussion on the Uniform
Transboundary Access Act.
134. See, e.g., Gallob, supra note 83.
135. The Earth Summit occurred in Rio De Janeiro in June of 1992. The Rio
Summit is important as it helped to emphasize the importance of the environment in
all facets of governmental actions. Paul Lewis, Battle in Rio: The Day After, N.Y.
TuAzs, June 14, 1992, at A2.
136. In the United States, all treaties are the law of the land. Article VI of the
United States Constitution states that "all treaties made, or which shall be made ...
shall be the supreme law of the land." U.S. CoNsT. art. VI. Thus, all the States
would be forced to amend their procedural laws to conform with any treaty adopted
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achieve the same result.'3 7 As this end result is the most important
facet of the solution to the problem of transboundary pollution, the
means are not necessarily as important as long as equality is the end
result.
2.

Uniform Transboundary Reciprocal Access Act

Another alternative, the Uniform Transboundary Pollution Reciprocal Access Act 3 ("Access Act"), is a direct offshoot of the 1979
Draft Treaty. The Joint Committee responsible for drafting the Access
Act recognized the existence of the 1979 Draft Treaty. The Committee

also recognized the difficulties associated with the implementation of

any treaty, emphasizing a desire to provide a local rather than a
federal solution to transboundary pollution.'19 The Committee felt
that the elimination of access barriers could be accomplished more
effectively and expediently through the enactment of uniform state
and provincial laws rather than through a treaty. ' 4
The basic thrust of the Uniform Access Act is to address the
problems associated with the local action rule 4' and provide equal
access to the victims of transfrontier pollution. The Act states:
A person who suffers, or is threatened with, injury to his
person or property in a reciprocating jurisdiction caused by
by the President, with approval of the Senate. In Canada, a treaty requires legislative
action to make it the law of the land. PETER W. HOGG, CONSTITUTIONAL LAW OF
CANADA 184-85 (1977).
137. The states which are more affected by transboundary pollution will be more
inclined to pursue a system of reciprocal access. However, the treaty provides an
overall solution. Pursuing other solutions could result in a fragmented system of
reciprocal access, with some parties having this right, and others being denied
reciprocal access. Nevertheless, there are other possible solutions to partial implementation of a system of reciprocal access.
138. 9B U.L.A. 625 (1982). This Act was drafted utilizing the Organization for
Economic Co-operation and Development's (OECD) Recommendations for the Implementation of A Regime of Equal Right of Access and Non-Discrimination in
Relation to Transfrontier Pollution. The OECD recognized some of the problems
facing transboundary pollution, and issued a declaration stating some broad guidelines
for nation-states to follow. OECD Council: Recommendations For Strengthening
International Co-operation on Environmental Protection in Frontier Regions, Sept.
21, 1978, 17 I.L.M. 1530.
139. UNIFORM TRANSBOUNDARY POLLUTION RECIPROCAL ACCESS ACT, 9B U.L.A.
625, 627 (1982) (Prefatory Note).
140. Id.
141. See supra notes 66-72 and accompanying text for a discussion of the
problems associated with the local action rule.
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pollution originating, or-that may originate, in this jurisdiction
has the same rights to relief with respect to the injury or
threatened injury and may enforce those rights in this jurisdiction as if the injury or threatened injury occurred in this
jurisdiction. 142
Under this Act, a reciprocating jurisdiction is any state of the United
States or province/territory of Canada which has enacted this Act, or
provides substantially equivalent access to its courts and administrative
agencies. 43 This Act has been adopted by few Canadian provinces'"
145
As reciprocity
and American states in the Great Lakes ecosystem.
is an important part of the Uniform Access Act, more states in the
Great Lakes ecosystem need to implement the Uniform Access Act,
or a modified version for it to be an effective alternative to the 1979
Draft Treaty. When a majority of the states and provinces in the
Great Lakes ecosystem adopt a version of the Uniform Access Act, a
Treaty such as the 1979 Draft Treaty will no longer be needed.
C.

OVERCOMING THE PROCEDURAL BARRIERS IS ONLY A FIRST STEP

The adoption of a system of reciprocal access would solve many
of the jurisdictional questions, and is needed in the Great Lakes
ecosystem. When a plaintiff or defendant knows which laws are going
to be applied to the settlement of a dispute, pollution control will be
facilitated. Further, greater certainty in choice of law issues would
allow plaintiffs to better predict their success at litigation; potential
confusion in the courts could be reduced as the judges would be
applying the laws they know best; and it would remove the incentive
for courts to employ circuitous logic to avoid applying one state's
rule of law for another.'"
Whether access is provided by the Draft Treaty, the Access Act,
or merely by amendment of the existing jurisdictional requirements,
the only rights granted to a non-national are the rights which are
currently in existence in the forum jurisdiction. The only enforcement
rights a foreign plaintiff would have are those that a victim residing
in the forum state would have.
142.

UNIFoRm TRANSBOUNDARY

POLLUTION RECIPROCAL ACCESS ACT

§ 3, 9B

U.L.A. 629 (emphasis added).
143. Id. § 1.
144. To date, the only Canadian provinces to have adopted this Act are
Manitoba, Ontario, and Prince Edward Island.
145. The only American states to have implemented this Act are Wisconsin and
Michigan.
146. See Gallob, supra note 83, at 107.
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An effective system of environmental regulation has two sides one being procedure, and the other substance. If the substance of the
laws are lacking, then no degree of equality of access is going to solve
the overall problem and bring into being an effective system to regulate
transboundary pollution.
The problems facing the substantive environmental regulations in
both Canada and the United States can lead to some very serious
problems. In attempting to implement a system of reciprocal access,
the internal regulatory schemes are often ignored. It is incorrect to
conclude that it is enough to eliminate the procedural barriers to
access. The overall quality of the environment will not be improved
by focusing on only the procedural dimensions of the problem.
Persons harmed by transboundary pollution will be harmed again if
the internal regulatory scheme of each nation is ineffective in controlling pollutants, and allows transboundary pollution to continue
and flourish. Persons may not find a common law remedy sufficient;
often, statutory enforcement is a better remedy than a tort or nuisance
remedy. 147 Unfortunately, the current regulatory systems in both
Canada and the United States do not provide this effective system for
persons harmed by transboundary pollution.
Iii.

INTEGRATION: THE NECESSITY OF A MULTI-MEDIA APPROACH TO

U.S.

REGULATIONS

Reciprocal access is a very laudable goal. In order to be an
effective right, it cannot occur in isolation. Environmental regulations
that exist in the two countries need to be integrated. This section
focuses on statutory regulation, as that provides the framework for
the entire system of access advocated in part II. An integrated system
has at its nexus an emphasis on a multi-media approach, allowing a
holistic approach to environmental regulations.
A.

JUSTIFICATIONS FOR A MULTI-MEDIA STRATEGY

The current environmental regulatory system is not functioning
in an efficient manner. There must be a change, and the new system
should attempt to move away from the current fragmented system,
and toward a more integrated system which focuses on a multi-media
approach. There are many justifications for such a move.
147. When examining the problem in terms of what would be most beneficial
to the Great Lakes ecosystem, statutory enforcement would go to the root of the
problem, that being pollution prevention, as opposed to remedies, which only come
into play once the pollution occurs.
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Transfer of pollutants through the environment

The first argument for multi-media pollution control is that the
current system of fragmentation has a tendency to push pollutants
from one medium to another. For example, as part of the Clean Air
Act,'4 tall stacks were required to release the pollutants at a high
altitude, thereby avoiding high levels of sulfur dioxide and nitrogen
oxide in the proximate area. 49 Because the pollutants were released
at such a height they merely moved long distances, interacting with
other pollutants, and changing into different and more harmful
50
substances before being deposited on the land and in the water. By
not examining or even considering the effects of the tall stacks, and
instead, only concentrating on the problem of avoiding contamination
in the immediate area, the problem was enlarged. Thus, instead of
bringing the pollution under control, the single media regulation may
have contributed to transboundary pollution.
An integrated multi-media approach would address this problem
directly by considering the total impact of a certain policy, rather
than being so concerned with the control of one type of pollutant at
one source.'' The entire mindset of examining pollutants on a single
medium basis is ineffective. 5 2 The regulatory bodies must begin
examining the total impact of any regulatory action, and making
148. 42 U.S.C. § 7411 (1988). This section sets out levels for the emission of
pollutants from point sources. In order for the factories to meet these emission
criteria, high smoke stacks were required.
149. Id.
150. See Irwin, supra note 34, at 13.
151. Terry Davies, writing for the Conservation Foundation critiques the current
scheme of concern for only one medium.
We are unlikely to be able to successfully control pollution from heavy
metals or many organic chemicals by focusing exclusively on one part of

the environment at a time because these substances are present in air and
water and land and frequently move from one medium to another. In the
Great Lakes, which provide insight into pollution problems in many other
places, the major part of the toxic pollution comes from air deposition,

sediment, groundwater, and land run-off. 80-90% of the PCBs in the lakes

are deposited there from the atmosphere. The single-medium focus in these
kind[sic] of situations will either shift the pollution from one medium to
another, sometimes making the situation worse, or simply fail to understand
or detect the problem altogether.

The Protection Act, supra note 38, Rationale and Summary, at 1-2. At the time of
this writing, Clarence (Terry) Davies was Executive Vice President of the Conservation

Foundation, and later became Assistant Administrator for Policy, Planning and
Evaluation for the U.S. Environmental Protection Agency.
152. The Protection Act, supra note 38, at 1-2.
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intelligent decisions concerning the types of environmental statutes
the legislatures must pursue, thus reducing the transfer of pollutants
via different media.
2. Focus On Pollution Prevention As Opposed To End-Of-Pipe
Regulation
Fragmented rules and policies do not directly encourage pollution
prevention. Fragmented rules are concerned with controlling the pollution at the point of entry into the environment, instead of concentrating on the heart of the matter and trying to prevent the pollution
from being created in the first place. 153 Considering this problem from
a purely economic standpoint, corporations would be economically
better off if the goal of environmental regulation was prevention
rather than end-of-the-pipe regulation. 5 4 As each new piece of technology is implemented by industries, additional monies are expended.
If the operation were looked at in a holistic manner, the most
economical and effective pollution control device could be used,
resulting in considerable material and cost savings.'
Pollution prevention is an effective approach because by encouraging the prevention of pollution, the environment and the pocketbooks of corporations are better off. By examining the entire picture,
effective and efficient controls will be pursued. The printing industry
provides one good example of the way a holistic approach can lead
to significant pollution reduction. The newspaper printing industry
used to produce vast amounts of hazardous materials. 5 6 By stepping
back and examining the entire printing process, soy based inks re153.

REDUCING RISK,

supra note 41, at 15.

154. With each new law or standard, a plant will generally have to add another
control measure. If the entire operation was looked at as a whole, the financial costs
would be greatly reduced. See generally OFFICE OF TECHNOLOGY ASSESSMENT, U.S.
CONGRESS, SERIOUS REDUCTION OF HAzARDous WASTE (1986); James S. Maulbetsch,
Progress and Plans in IEC, in SECOND SYMPOSIUM ON INTEGRATED ENVIRONMENTAL
CONTROLS FOR COAL-FIRED POWER PLANTS 5 (1983).

155. A study published in 1985 stated that:
Federal environmental legislation in the 1970's and 1980's encouraged endof-pipe waste treatment methods, rather than waste reduction measures, to
control air and water pollutants. Regulators favored end-of-pipe technologies
because they were easy to enforce ....
End-of-pipe treatment methods
often resulted, however, in the transfer of waste residuals from one envi-

ronmental medium to another.

CONGRESSIONAL BUDGET OFFICE, U.S. CONGRESS, HAzARDOUS WASTE MANAGEMENT:
RECENT CHANGES AND POLICY ALTERNATIVES 44 (1985).

156. See Irwin, supra note 34, at 16.
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placed petroleum based inks, and pollution was significantly reduced,
thus reducing the cost of the entire production process.' 57 Thus, by
utilizing a holistic approach, a significant reduction in the total
amount of pollution present in an ecosystem occurred.
The aforementioned rationales, which explain the need to integrate the environmental policies and regulations in the United States,
are only a few of a multitude of reasons that the focus should turn
from fragmentation to integration.' 58 At least one of these rationales
should prompt Congress to embark on this worthwhile journey.
B. POLLUTION PREVENTION ACT DIRECTION

A STEP IN THE RIGHT

Congress has made a few attempts to integrate through the
proposal of statutes based on a holistic approach to environmental
regulation. Congress passed the Pollution Prevention Act of 1990
(PPA),5 9 the purpose of which was an attempt to embrace the need
for cost-effective changes in production, operation, and raw material
use that would reduce or prevent pollution at its source. 60 This ex
ante approach is quite different from the ex post approaches to which
the regulatory community has become accustomed. But a problem
with this plan is that it does not provide the EPA with any sort of
restructuring capabilities. The PPA is in effect telling an already
overworked EPA administration to find a way to implement 16a plan
to promote source reduction with no new funds or personnel. '
Another problem with the PPA is that it provides no benchmark from which to develop an overall strategy. 62 The lack of a
benchmark is a real problem with the current regulatory system. The

157. Id.
158. Many leading authorities have several other reasons for integration as valid.
These reasons include: (1) existing problems are often not accurately identified and

therefore cannot be effectively managed; (2) fragmentation reduces the likelihood

that new and more complex problems will be identified; (3) fragmentation makes it
difficult to set priorities; (4) current approaches hinder effective integration of
environmental policy into other sectors; (5) fragmentation results in a complex and
inconsistent administrative structure. See Irwin, supra note 34, at 12-18.
159. 42 U.S.C. §§ 13,101 to 13,109 (Supp. 1990).
160. 42 U.S.C. § 13,101(a)(2) (1988).

161. See id.§ 13,103(b).

162. There is no consistent unit of measure from which to gauge the effectiveness
of a regulation, or upon which to base decisions about what should or should not
be regulated.
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Clean Air Act advocates one standard, 63 the Clean Water Act another,164 with no common denominator allowing the achievement of a
level of uniformity throughout the system. Until these separate sets
of regulations are tied together in some manner, effective protection
of the environment will be difficult, if not impossible.
The results of a fragmented regulatory system are apparent. The
United States must integrate its own environmental policies and set
the stage for other countries to model the success an integrated plan
of environmental regulation will have. However, integration is not a
purely academic exercise as a workable solution exists via the Environmental Protection Act.
C. THE ENVIRONMENTAL PROTECTION ACT THE FUTURE

A FRAMEWORK FOR

Because there are obvious problems with the current framework
of environmental regulations, a group called the Conservation Foundation has attempted to create a solution to these problems. The
Foundation has as its purpose, among others, the development of
institutions capable of controlling pollution via an integrated approach. 6 In attempting to achieve this goal, the Foundation has
drafted a model act under an agreement with the EPA's Office of
Policy, Planning, and Evaluation. This Act is called the Environmental Protection Act. 1

163. The Clean Air Act states that national primary ambient air quality standards
should be based on the "attainment and maintenance [of a level of protection such
as is] requisite to protect the public welfare from any known or anticipated adverse

effects associated with the presence of such air pollutants in the ambient air." 42
U.S.C. § 7409(b)(2) (1988).

164. The Clean Water Act states that a discharger's performance is now measured against strict technology based effluent limitations which set specified levels of
treatment to which the dischargers must conform. 33 U.S.C. § 1251 (1988).
165. The Conservation Foundation has attempted to examine the nature and
extent of the problems created by fragmentation and to develop solutions to these
problems. These projects were a part of the Foundation's program on Options for a
New Environmental Policy, which originated in 1983. The projects took on the form
of research papers, symposia presentations, published reports and books, model laws,
and workshops and conferences. For further reading on the Conservation Foundation's work in the areas of integrated pollution prevention and control, see THOMAS
E.

WADDELL

ET AL.,

MANAGING

AGRICULTURAL

CHEMICALS IN THE ENVIRONMENT:

THE CASE FOR A MULTIMEDIA APPROACH (1988);
Pollution Control, 1 INT'L ENVTL. AFF. 255 (1989).

166. The Protection Act, supra note 38.

Frances H. Irwin, Integrated
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1. Environmental Protection Act

The Environmental Protection Act ("The Protection Act")

61

is

designed to create an Agency of Pollution Prevention. In order to
achieve integration, the Protection Act advocates four significant
changes from the current system. First, the Act elevates the EPA to
cabinet level status. Second, the Act provides a system for integrating
many of the current environmental regulations into one statute. Third,
the Act provides an articulated mission statement which provides a
68
goal and general purpose for the new cabinet level agency. Fourth,
the Act establishes a benchmark, or standard with which to evaluate
environmental regulations.
a.

Elevation of the EPA to Cabinet Level Status

The Protection Act advocates elevating the EPA to cabinet level
69
status, and creating a Department of Environmental Protection.
The purpose of elevating the EPA to cabinet status is to emphasize
the importance of the environment in the overall scheme of the federal
government. 70 Congress has recognized the importance of this approach in the past. A bill designed to elevate the EPA to cabinet level
status was introduced in 1990, but failed to make it out of Congressional committee. 17' Even though the proposed bill failed to get
167. The Protection Act, supra note 38. This Act was produced by Terry Davies
working in conjunction with the Conservation Foundation. This Act provides an
example of an integrated act, and was drafted to promote discussion and argument
on the benefits of integration.
168. The articulated mission statement will provide a general overview of the
mission of the EPA, providing some sense of the framework in which this agency
will function. See supra note 42 and accompanying text.
169. The Protection Act, supra note 38, at Title II, § 201(a).
170. The Protection Act, supra note 38, at 2.
171. The Senate, with the backing of thirty-three Senators, recognized the
importance of elevating the EPA to cabinet status when a bill with similar aspirations
was introduced to the Senate floor. S. REP. No. 262, 101st Cong., 2d Sess. 16 (1990).
This bill was designed to establish the EPA as a cabinet-level agency. Id. at 13. The
director of the EPA, Administrator Reilly noted:
Joining the Cabinet is a concrete step in integrating environmental issues
across Departmental lines. It is essential that an agency whose priority is
the environment be in a position, as an equal, to cooperate with the Cabinet
Departments that oversee the nation's economic, military, and general wellbeing. S. 2006 institutionalizes the environment's "place at the table," elbow
to elbow with those affected by environmental laws, policies, and programs,
and, in turn, whose actions inevitably touch our activities and responsibilities
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through Congress, it is proof that Congress is cognizant of the
problems facing the environment. Further, now that the United States
has a new President, the role of the environment in public policy is
going to drastically change. 7 2 The political climate is more favorable
now than it has been in a long time for environmental reevaluation.
In order to make this reevaluation possible, the environmental statutes
should have some common basis from which to begin this process.
The Protection Act provides this basis.
b. Environmental Pollution Protection Act's Integration of
Statutes
A key element of the Protection Act is the integration of a
majority of the environmental statutes into one statute. Section 2101
advocates the incorporation of nine different medium-based laws
currently in existence under the EPA into one overarching statute. 73
at the EPA.
Id. at 21. This plan is basically a way to implement a stronger role for the EPA, and
was designed to elevate the agency's management effectiveness and ability to execute
national and international environmental policy. Id. Section 503 of the proposed bill
has as its purpose the recognition of the problems faced by the current disconnected
federal scheme. Title V, § 503 is as follows:
The Commission shall be responsible for examining and making recommendations on integrating Federal environmental law . . . and thus recognizes...
(1) the need for comprehensive pollution control, administrative and legislative reforms that would improve and strengthen the management of Federal
environmental protection;
(2) [and the need for] new or modified institutional arrangements, processes,
or regulations that would improve the integration and delivery of Federal
environmental protection, research, and planning programs ....
Id. at 35. Senate Bill 2006 is proof that Congress is becoming cognizant of the
problems inherent in the present system. Unfortunately, this bill never emerged from
the committee, which further illustrates the problems faced by any legislation attempting integration. See PAUL DAVIES, THE POLITICS OF POLLUTION 61-80 (2d ed.
1976); see also notes 191-221 and accompanying text.
172. President Bill Clinton has promised that he will pursue the elevation of the
EPA to cabinet level status as one of his first goals. Clinton Inner Circle Looking
Over Candidatesfor Top Jobs, REUTERS, Nov. 4, 1992 (AM cycle).
173. The statute encompasses 33 U.S.C. §§ 1251-1387 (1988) (Federal Water
Pollution Control Act); 42 U.S.C. §§ 300f-300j (1988) (Safe Drinking Water Act);
42 U.S.C. §§ 7401-7671q (West Supp. 1991) (Clean Air Act); 42 U.S.C. §§ 69216939b (1988) (Resource Conservation and Recovery Act); 42 U.S.C. §§ 9601-9657
(1988) (Comprehensive Environmental Response, Compensation, and Liability Act
["Superfund"j); 7 U.S.C. §§ 136-136y (1988) (Federal Insecticide, Fungicide and
Rodenticide Act); 42 U.S.C. §§ 4901-4918 (1988) (Noise Control Act of 1972); 42
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The Protection Act consolidates these statutes, and provides the
necessary framework for regulating these various media under one
statute. 74 Recognizing the need for a transition period, the Protection
the gradual
Act provides for a period of up to seven years for
75
changeover of each of the above statutes to the Act.
The Protection Act provides a means of considering each portion
of the environment through its many diverse sections, each designed
to operate in conjunction with the other sections, and not in isolation. 76 The most important aspect of the Protection Act is that it is
a single law, encompassing all forms of pollution. All regulatory
decisions would be made utilizing the framework provided for in this
Act. This purpose is facilitated by the elevation of the EPA to cabinet
status, thus setting the stage for future developments.
c.

Articulation of the Mission Statement

Title III of the Protection Act attempts to articulate a mission
statement for this new Agency, which is made more difficult because
the EPA, unlike most governmental agencies, has never developed a
statutory mission statement.177 Title III states that the Agency's mission should be to "(1) protect and improve the quality of the
environment; [and] (2) to protect the public from actual wastes,
products, and other substances.' 1 78 The Act goes on to state "[iun
undertaking its mission, the Department shall be guided by the goal
of improving overall environmental quality as effectively and efficiently as possible." ' 79 The importance of title III is that it "emphasizes the integrative nature of the legislation - the units within the
department should not set their goals based solely on one aspect of
the environment or one particular program. They must keep in mind
the overall effects of their actions on the environment." 8 0 To facilitate
U.S.C. §§ 6921-6939b (1988) (Resource Conservation and Recovery Act); 33 U.S.C.
§§ 1441-1445 (1988) (Marine Protection, Research, and Sanctuaries Act of 1972); and
15 U.S.C. §§ 2601-2671 (1988) (Toxic Substances Control Act). The Protection Act,
supra note 38, § 2101.
174. See The Protection Act, supra note 38.
175. Id. § 2102.
176. Id.
177. Id. at 7 (Section by Section Analysis). The drafters of the Protection Act
did not have much precedent upon which to base this mission statement. Id. The

only formulation of a purpose and goal of the EPA was contained in President
Nixon's speech. See Speech, supra note 42.
178. The Protection- Act, supra note 38, at Title III, § 301(a)l-(a)2.
179. Id. § 301(b).
180. Id. at 7.
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this process, the Act advocates a benchmark so each different segment
is analyzing effects of pollutants on the environment utilizing the
same unit of measurement.
d.

Uniform Benchmark to Assess Projects

In order to create an integrated regulatory system, a common
denominator for setting priorities, formulating programs, and measuring progress is a necessity.181 This common denominator is provided
by the Conservation Foundations' approach to environmental regulation. The Act goes further than other proposals in that it defines a
benchmark to assess the implications of projects and regulations on
the environment and keeps this benchmark consistent throughout the
Act. Section 801 of the Act envisions the multimedia standard of
"unreasonable risk.'' 8 2 The Act then goes on to list six factors which
would constitute "unreasonable risk." These factors are:
1. The long-term and short-term actual and potential risks to
man and the environment, including risks to both individuals
and populations; and including the cumulative effects of multiple sources or types of risk;
2. The economic costs to society and to particular communities; and the distribution of such costs;
3. The effect of such action on technological innovation;
4. The existence of substitute products or methods, and the
costs and benefits to society of employing such substitutes;
5. The implimentability of the proposed actions; and
6. The effects of the proposed action on other nations.8 3
The idea behind using this comparative risk analysis is that it can
serve as a uniform guide to control efforts in ways which will reduce
the total risk to the environment from pollutants. 8 4 The Protection
Act also actually defines these factors, as opposed to the Toxic
Substance Control Act (TSCA),8 5 which advocates the benchmark of
"unreasonable risk", but fails to provide a definition. 8 6
181. See DAVIES, supra note 171, at 8.
182. The Protection Act, supra note 38, at Title VIII, § 801(a).
183. Id. § 801(b)(I)(A)-(F).
184. By having a predetermined set of factors, the risk analysis will be more
consistent, as all risk comparisons would be based on the same factors. Id.
185. 15 U.S.C. §§ 2603(0, 2606(b)(1) (1988).
186. The Toxic Substance Control Act states that the Administrator determines
whether a chemical substance presents an unreasonable risk of "serious or widespread
harm," but then does not go on to define the risk. Id.
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The use of "unreasonable risk" as a benchmark could be seen
as advocating a quantitive cost-benefit analysis, but this is not really
the case. A problem which plagued the EPA was its inherent fear of
making decisions using any sort of quantitive cost-benefit analysis. 7
The EPA attempted to regulate all pollution that had any sort of
effect on the environment, no matter how small. This was in part due
to the public's misconceptions of the realities of pollution regulation.
These attempts at shotgun regulations led to vast amounts of resources
being spent on controlling certain pollutants when those resources
.would have been better spent controlling more serious environmental
threats. 8I

The guidelines advocated by this Act are not to be looked at as
a purely quantitive cost-benefit analysis. In fact, the comments to the
Act state that "even

... where [the costs and benefits] can be

quantified, cost-benefit analysis does not encompass certain dimensions ... such as the distribution of the costs of the proposed

action."'' I 9 The Act then goes on to say that when any doubt exists
as to whether a risk is unreasonable, the Agency should "err" on the
side of protecting against the risk.190 Thus, the Act is not designed to
use a straight quantitative cost-benefit analysis, nor is it advocating a
policy that does not consider the economic effects of its actions.
Rather, it is attempting to achieve a balance between the two extremes.
The use of a common denominator enables the EPA to remain
consistent throughout all media, enabling more efficient and effective
use of resources.
2.

Barriers to Implementing the ProtectionAct

Unfortunately the problem remains one in which the status quo
is the order of the day, and the legislature is showing no signs of
moving to rectify this problem. Integration is running up against the
ingrained structure of Congress. 91
187. The EPA has a fear of controlling one type of pollution at the expense of
another type of pollution. The general public views pollution as an aggregate problem,
and has a difficult time dividing it up into its separate components. See REDUCING
RISK, supra note 41.

188. See Irwin, supra note 34, at 16.
189. The Protection Act, supra note 38, at 29.
190. Id.
191. As observed by Woodrow Wilson in his 1885 book, Congressional Government, "Congress, in its Committee rooms . . .is Congress at work." MARK GREEN
ET AL., WHO RUNS CONGRESS? 61 (1979) (quoting WooDRow WILSON, CONGRESSIONAL
GOVERNMENT (1885)).
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Environmental legislation is almost entirely drafted and piloted
through Congress by committees. 192 It is the rare case when Congress
overturns a committee decision. 193 Further, the committees guard their
territory jealously. 194 In order for new legislation to even begin to
have a chance, it needs a sponsor. Then it needs to filter through
committees, subcommittees, floor debates, etc. Proposed environmental regulations must filter through six key committees (encompassing
30 subcommittees). 195 This process consumes an inordinate amount of
time, and by the time decisions are made, often the problem has
changed to such an extent that the proposed solution is outdated.
Congress is "devoted inordinately to the prevention of action ...
[and is] so well equipped to stop legislation . . .that any proposal to

reform the status quo is facing an uphill battle."' 196 Integration is
facing a particularly difficult battle, as Congress is especially hostile
to this particular proposition.
Even though an integrated environmental policy makes sense,
"[hiolistic, interdisciplinary approaches to public policy do not come
easily in the United States."1 97 A Conservation Foundation publication
acknowledged:
Other policy areas such as child and family welfare,
mental health care, and transportation planning have also
defied state and federal efforts to integrate the wide range of
programs .... Much as in environmental management, fragmentation has prevailed in these areas .... 198

However, the mere fact that integration is not viewed favorably
on Capitol Hill does not mean integration should not be pursued.
The Protection Act is a model which the Legislature should utilize
when attempting to move towards an integrated system. The Protection Act would be the most effective means of integration as it would
192. Guruswamy, supra note 42, at 484.
193. See DAVIES, supra note 171, at 61-79.
194. CONGRESSIONAL QUARTERLY INC., How CONGRESS WORKS 84 (1974).
195. Regulation must filter through: the House Committee on Energy and
Commerce; the House Committee on Merchant Marine and Fisheries; the House
Committee on Public Works and Transportation; the House Committee on Interior
and Insular Affairs; the Senate Committee on Environment and Public Works; and
the Senate Committee on Energy and Natural Resources. CHARLES OPENCHOWSKI, A
GUIDE To ENVIRONMENTAL LAW IN WASHINGTON, D.C. 86-87 (1990).
196. DUANE LOCKHARD, THE PERVERTED PRIORITIES OF AMERICAN POLITICS
(1971).
197. See RABE, supra note 39, at 143.
198. Id.
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provide one overencompassing statute which would allow the entire
fragmented structure to be assimilated together. This statute would
be a first step towards regulating the environment holistically; which
is a logical approach, as the environment is a holistic system, and not
a fragmented compilation of media.
Recalling the barriers facing integrated environmental legislation,'9 waiting for Congress to take action may be akin to waiting
for the Cubs to win a world series . 20 The environment, unlike Chicago
fans, cannot afford to wait that long. Recognizing these barriers, the
members of the Great Lakes ecosystem are moving more quickly than
most towards a goal of integrated pollution regulations and standards.
This is in part because transboundary pollution is right on their
doorstep, and the inadequacies of the current system are more readily
apparent. Some states have begun to work independently of the federal
government in implementing an integrated environmental approach. 20'
The current legislature in the United States must come to realize the
necessity of revamping the current system, and come to embrace an
integrated system. When this occurs, the integration process can be a
model to which other nations may aspire, thereby providing all persons
with a cleaner, safer environment.
IV.

INTEGRATION AND ELIMINATION OF SUBSTANTIVE AND
PROCEDURAL BARRIERS

Parties in the Great Lakes ecosystem are faced with significant
procedural and substantive barriers for the remedy of transboundary
pollution. This section synthesizes the proposed solutions, restructuring these so as to present the most effective and efficient manner to
achieve the elimination of barriers facing these parties.
Step one must be the removal of the procedural barriers facing
parties attempting cross-border litigation. There must exist an effective
forum for the remedy of transboundary harms before additional steps
can be effective. The 1979 Draft Treaty provides the necessary framework to alleviate the procedural barriers facing cross-border litigants.
The 1979 Draft Treaty would alleviate the problems associated with
199. See supra notes 191-197 and accompanying text.

200. This would be akin to waiting for the government to balance the budget.
201. Examples of these state actions are coordination of permit programs,
coordination through EPA actions, and various other methods. Great Lakes Critical
Program Act of 1990, Pub. L. No. 101-596, 104 Stat. 3000 (to-be codified at scattered
sections of 33 U.S.C.). See generally RABE, supra note 39. Regional implementation

of environmental regulations may be a workable solution, but beyond the scope of

this article.
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the local action rule, personal jurisdiction, and standing, as well as
providing a higher level of uniformity in choice of law situations.
Presently, the political climate is very supportive of a treaty of
this type. The environment is very important to the Clinton/Gore
administration. Further, with all the hype and environmental concerns
that are associated with the North American Free Trade Agreement
(NAFTA), 20 2 the elimination of the barriers facing cross-border litigants would be very instrumental in alleviating these concerns. Further, this Treaty could provide an opportunity for the Clinton/Gore
administration to solidify relations with the new Canadian administration, especially in light of Brian Mulroney's resignation. Congress
would have a difficult time justifying a failure to ratify a treaty of
this nature due to the current interest level in the environment.
Step two is the integration of the regulatory frameworks of each
country. The substantive barriers caused by a fragmented framework
are formidable. 2 3 Congress must integrate the United States environmental regulations utilizing the Protection Act. Once Congress has
taken action, and Canada realizes the effectiveness of an integrated
regulatory system, they will follow suit.
This two-step procedure would set a major precedent for other
nations of the world to follow. The elimination of procedural and
substantive barriers over an entire ecosystem could set the stage for
future actions. Once the Great Lakes ecosystem solves the problems
posed by transboundary pollution, this could be seen as the beginning
of a new environmental world order.
CONCLUSION

There is clearly no simple answer to the problems which affect
the Great Lakes ecosystem. The very process of thinking about the
environment in a holistic manner is a difficult one. Any solution is
not going to be concise and simple, rather it will need to be broad extending across a great many mediums, both political and natural.
The recognition that a nation cannot use its territory to the detriment
of another state is an accepted doctrine of international law.2 04 Sic
202. See generally Robert E. Cattanach & Peter V. O'Connor, Environmental
Concerns Raised by the Canada-United States Free Trade Agreement, 18 WM.
MITCHELL L. REV. 461 (1992).
203. See supra part I for a discussion on the problems posed by a fragmented
regulatory scheme.
204. See supra notes 17-28 and accompanying text for a discussion on the
limitation on nation-state sovereignty in environmental matters.
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utere tuo ut alienum non laedas2 5 is easy enough to say if one knows
Latin, but actually implementing it is not always as simple.
The solutions advocated by this article provide an answer to the
dilemma facing parties on each side of the border. Providing equality
of litigation rights to all members of the Great Lakes ecosystem is
the first step towards accomplishing an equitable regime for enforcement of remedies for environmental harms.
Equality of access is only the tip of the environmental iceberg.
While persons may have equality of access to courts for remedies of
environmental harm, the key is preventing the harm in the first place.
If the environment is not taken care of, there will be no civilization
(courts) to access. Thus, the internal regulatory schemes in the United
States and Canada need to be rethought. Instead of the current
systems, which encourage the transfer of pollutants across different
media, an integrated system needs to be adopted.
Although Congress may continue to prove to be a formidable
opponent, it has begun to acknowledge its shortcomings, and is slowly
making some overtures towards approaching environmental regulation
from an integrated standpoint.06 Although the movement in Congress
should continue, time is of the essence. The problems which are facing
the environment are not going to go away, and past regulation has
been ineffective. There is a need for change, and the time is now.
Only then will one be able to gaze across the blue waters of one of
the Great Lakes, and know that the scene of serenity and beauty is
one of reality, and not an illusion.
STEVEN M. SIROS

205. One should use one's property in such a manner as not to injure another.
BLACK'S LAW DICTIONARY 1380 (6th ed. 1990).
206. See supra note 171 and accompanying text for an analysis of Senate Bill
2006 which failed to pass through the Congressional committees.

